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ABSTRACT
This research delves into the sustainability of nonprofit organizations in Canada.

For the approximately 161,000 nonprofit organizations in Canada, the dominant
organizational model is a stand alone agency that competes with others in the nonprofit,
public and private sectors for the resources — monetary, human, intellectual — that it needs
to operate. Working within a legal framework that goes back over 400 years, the
nonprofit sector is at a juncture that will either see transformational change into more
sustainable forms or widespread organizational failure. There are many challenges to
sustainability in the nonprofit sector. Over half of the country’s nonprofit organizations
report problems planning for the future and recruiting governance leadership to boards of
directors. Just under half have problems obtaining funding. Not being able to attract
skilled labor into nonprofit organizations stands as an additional challenge.

Using a grounded theory approach, the study involved a series of focused
interviews with senior administrators representing a diverse range of nonprofit
organizations. Findings were conceptualized and coded. Seven theoretical categories
were developed around the core category of boundary spanning and included: risk,
learning organization, sustainability, credibility, relationships, organizational uniqueness
and ethics. Links were made to existing theory including: social movement theory,
political opportunity theory, social identity theory, self-categorization theory, common-in
group identity model, and the between group helping model. These domains of theory
share a concern with how an actor in the form of an individual or an organization, forms
its identity and how that actor then interacts with others.

The thesis finds that boundary spanning has the potential of being a fundamental
process to ensure sustainability. Boundary spanning refers to the collection of processes
and behaviours that allow for exchange cross the boundary of a nonprofit organization.
To capture the intentionality of boundary spanning activities towards transformational
change, the concept of metamobilization actors, is introduced. Combined with the

commitment to the creation of ethical action in community by employees,

111



metamobilization actors could provide Canada’s nonprofit sector with new ways of

addressing questions of long-term sustainability.
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CHAPTER ONE: INTRODUCTION

This thesis explores the sustainability of nonprofit organizations in Canada. The
research uses a grounded theory approach to explore the factors that contribute to or
detract from a nonprofit organization’s ability to be sustainable. As is the case with
grounded theory research, this research is oriented towards theory building. Therefore,
this thesis suggests a substantial theory (i.e., rooted in data) of sustainability based on the
themes that emerged from conversations with senior administrators of nonprofit
organizations.

This thesis is organized in a manner reflecting the flow of grounded theory work.
Figure 1 shows the basic flow of the grounded theory method. To begin with, the
research takes place in context where data is understood to surround the researcher. Past
experiences of the researcher sensitize him or her to the situation under consideration.

That sensitivity allows the researcher to construct an appropriate research question.

Figure 1: Diagram of Grounded Theory Process as Conceived by Glaser and
Strauss, 1967.
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Data enters the research through a variety of means. Patterns, questions and
possible categories are generated by the research through a predominantly inductive

process. Deduction is used to consolidate emerging categories which are verified by



additional data from the field. When saturation is reached, meaning that additional data
no longer contributes anything further to the refinement of the categories, the researcher
leaves the field. Based on the categories, the researcher is pointed towards specific
bodies of knowledge within the literature. At the conclusion of this sequence, a theory is
generated. The structure of this thesis follows this general pattern.

The reader is provided with an historical overview of the nonprofit sector in
Canada in the second chapter. The information is intended to sensitize the reader to the
broad issues surrounding the sustainability of nonprofit organizations. This history is
presented before the research questions so that the reader understands the context from
which the questions arise. It traces the history of registered charities as an organizational
form designed to carry out specific kinds of charitable work in society. With roots in
English Common Law, charity in Canada has become associated with taxation
legislation. A registered charity is a specific designation applying to roughly 80,000 of
the 161,000 nonprofit organizations in Canada. Regulatory control of these organizations
rests with the Canada Revenue Agency. The benefits and restrictions of Canada’s
placement of registered charities under the direct control of the Income Tax Act have a
profound impact on how charities and nonprofit organizations approach resource
acquisition and allocation as well as their ability to make plans to be sustainable over the
long term. It should not come as a surprise that for some, the challenges associated with
remaining viable, even in the short term, is a challenge that they cannot overcome. Not
all nonprofit organizations are sustainable and those that appear to be so face
considerable challenges. The most formidable of these appears to be the capacity to go
beyond their own organization’s boundaries and establishing relationships with other
organizations in the community.

The research questions are presented in the third chapter where they can be seen
in terms of context presented in the previous chapter. The third chapter also provides an
overview of grounded theory as a research method. Grounded theory is presented as an
ideal method for going beyond the largely descriptive quantitative research that populates

the literature on nonprofit activity. Grounded theory is particularly useful in situations



where there is an absence of existing theory. By examining nine major concentrations of
nonprofit research in the literature — ranging from financial issues to human resource and
governance issues — it is shown that the question of sustainability remains unaddressed.
Grounded theory provides a way to broaden the conversation that appears centered on
organizational effectiveness and efficiency, by generalizing from particular operational
issues to look for a more encompassing theory to explain what is observed. In this way,
grounded theory work and this research as a particular example, can provide perspective
that is broader in its coverage and more long term in its application. A grounded theory
must fulfill three general criteria — it must “fit’ closely with the topic and disciplinary area
studied, the theory must be both understandable and useful to people in the situation
studied, and, the theory must be complex enough to account for most or all of the
variation in the area studied.

The fourth chapter provides examples of the data encountered during the research
and presents the theoretical categories that emerged. Samples of interview texts
exemplify the perspectives held by senior administrators regarding the sustainability of
his/her organization and of the nonprofit sector as a whole. The constant comparative
approach within grounded theory allows for the creation of theoretical categories through
inductive and deductive reasoning. This process moves the researcher from the world of
practice to theory development. Seven theoretical categories emerge from the data
during the application of the constant comparative method of data analysis. The
theoretical categories are: risk, learning organization, sustainability, credibility,
relationships, organizational uniqueness, and ethics. Examples from the interviews give
insight and evidence of how the theory development is grounded in the lived world of
senior administrators.

The fifth chapter creates the links between what emerged as theoretical categories
in the research and what exists in the broad pool of research literature. This section
serves as both a literature review and as a process to situate the emerging theory within
other theoretical perspectives. In grounded theory placing the review of literature after

the fieldwork is intended to keep the researcher from drawing conclusions about the



answers to the research question before going into the field. The notion of “boundaries”
emerges as a concept from the literature that links the theoretical categories developed in
the fourth chapter. Existing theory that contributes to understanding sustainability of
nonprofit organizations includes social movement theory, social identity theory, self-
categorization theory, common in-ground identity model and, the between-group helping
model.

The sixth chapter presents a mid-range substantial theory regarding sustainability
of nonprofit organizations. The theory suggests that sustainability of nonprofit
organizations is contingent on the permeability of the boundary between a charity and the
world beyond its walls; whether or not those outside of an organization can become part
of a collective “we”; and if the ethical drive individuals have within an organization
towards fulfilling social goals can overcome the normative expectations of a nonprofit
organization.

The seventh chapter concludes the thesis by discussing limitations to the research,
suggesting broader implications of this work and possible future directions for research in
this area.

The thesis as a whole represents the highlights of four years of work defining and
testing the theoretical categories and the theory itself with organizations in the nonprofit
sector in Canada. It is a starting point for inquiry rather than an end. The lively
discussions resulting from conversations around sustainability and the meaning of the
theoretical categories — especially the core theoretical category: boundaries — should be

taken as an indication that there is much more to be done.



CHAPTER TWO: HISTORY OF THE NONPROFIT SECTOR

To understand the origin of restrictions placed on charities in Canada and
therefore the options for activity left open to become sustainable within changing
economic and social contexts, one needs to review the history of the nonprofit sector. Of
particular interest in this historical review are charities registered with the Canada
Revenue Agency, so-called “registered charities” — the only class of nonprofit
organizations that the courts have focused on.

In Canada, the nonprofit sector evolved from definitions and jurisdictions set out
in English Common Law. The answer to the question of what is charitable typically
starts with the formulation contained in the Preamble of The Statute of Uses, written in
1601 — the reign of Elizabeth I (Drache, 1998, p. 8). There are roots, however, in earlier
times. Scott (1940) analyzes the evolution of the notion of charity up to and including
The Statute of Uses (commonly and hereafter referred to as the “Statute of Elizabeth”).
With the institutionalization of the church in medieval England the deeply personal
association with Christ’s example of charity changed over time to include a property
relation as well. Medieval law began to treat property set aside for eleemosynary (from
the Latin eleemosyna meaning ‘alms’) purposes in a number of ways. The combination
of Christian ideals, Roman precedents, and Common Law, permitted those with wealth to
entrust property to churches or other public authorities for charitable purposes. These
kinds of donations or endowments formed part of a complicated web of activities that
involved the Crown, noble families, the church, municipal bodies, trade guilds, and other
largely public entities. This web of activities, the first “social safety net” attended to
poverty, dependency and other social needs.

The sixteenth century was a time of political, economic, social, and religious
turbulence. England severed ties with the Catholic Church in Rome. Lands and other
property of Catholic monasteries were confiscated by the state. The rise of an urban

middle class and a landed gentry combined with the dispossession of the peasantry lead



to the disintegration of traditional charity and social welfare. Loch, (1911, in Scott,
1940) noted that,

the ideal of charity had been degraded. A self-regarding system of relief had

superceded [sic] charity, and it was productive of nothing but alms, large or small,

isolated and unmethodic [sic], given with a wrong bias, and thus almost inevitably
with evil results. . . . The larger issues were overlooked. Then the property of the
hospitals and the gilds was wantonly confiscated, though the poor had already lost
that share in the revenues of the church to which at one time they were admitted
to have a just claim. A new beginning had to be made. The obligations of charity
had to be revived. A new organization of charitable relief had to be created, and
that with an empty exchequer and after a vast waste of charitable resources.

There were signs of new congregational and parochial energy, yet the task could

not be entrusted to the religious bodies, divided and disunited as they were. In

their stead it could be imposed only on some authority which represented the
general community, such as municipalities; and in spite of the centralization of
the government there seemed some hope of creating a system of relief in
connexion [sic] with them.

The Statute of Elizabeth and the Poor Relief Act, both enacted in 1601,
represented the formal organization of public and private responsibilities for the poor and
dependent. The Poor Relief Act placed the responsibility for administering relief of the
poor with municipal authorities. The Statute of Elizabeth brought order to the
administration of private charities specifically by detailing the purposes for which
property could be given to charity and putting the controls in place to ensure that the
property was applied to the uses specified by the donors. This represents the first time
that private charities were placed under the supervision of the State and while this
supervisory power was delegated to the church, it was the Lord Chancellor who retained
ultimate power and oversight. The Statute of Elizabeth accomplished two other goals.
First, it moved charities under the protection of the law of trusts, and second, in doing so
it encouraged the private sector to support activities which had become starved of state
funds (Drache, 1998, p. 8).

The Preamble to the Statue of Elizabeth, in Figure 2 below, outlines the activities

that the emerging English middle-class were encouraged to support financially, thereby



relieving the Crown of its “financial obligations for public works and what we might call

social welfare” (Drache, 1998, p. 8).

Figure 2: Preamble to the Statute of Charitable Uses Act (The Statute of Elizabeth)
The Statute of Charitable Uses Act (1601), 43 Elizabeth I c. 4 An Acte to Redresse
the Misemployment of Landes Goodes and Stockes of Money heretofore given to
Charitable Uses.

Whereas Landes Tenementes Rentes Annuities Profittes Hereditamentes, Goodes
Chattels Money and Stockes of Money, have bene heretofore given limitted appointed
and assigned, as well by the Queenes most excellent Majestie and her moste noble
Progenitors, as by sondrie other well disposed persons, some for Releife of aged impotent
and poore people, some for Maintenance of sicke and maymed Souldiers and Marriners,
Schooles of Learninge, Free Schooles and Schollers in Universities, some for Repaire of
Bridges Portes Havens Causwaies Churches Seabankes and Highwaies, some for
Educacion and prefermente of Orphans, some for or towardes Reliefe Stocke or
Maintenance of Howses of Correccion, some for Mariages of poore Maides, some for
Supportacion Ayde and Helpe of younge tradesmen Handicraftesmen and persons
decayed, and others for reliefe or redemption of Prisoners or Captives, and for aide or
ease of any poore Inhabitantes concerninge paymente of Fifteenes, setting out of
Souldiers and other Taxes; Whiche Landes Tenementes Rents Annuities Profitts
Hereditaments Goodes Chattells Money and Stockes of Money nevertheles have not byn
imployed accordinge to the charitable intente of the givers and founders thereof, by
reason of Fraudes breaches of Truste and Negligence in those that shoulde pay delyver
and imploy the same: For Redresse and Remedie whereof, Be it enacted by Authoritie of
this presente Parliament, That it shall and may be lawfull to and for the Lorde
Chauncellor or Keeper of the Greate Seale of Englande for the tyme beinge, and for the
Chauncellor of the Dutchie of Lancaster for the tyme beinge for Landes within the
Countie Palatine of Lancaster, from tyme to tyme to award Commissions under the
Greate Seale of Englande, or the Seale of the Countie Palatine as the case shall require,
into all or any parte or partes of this Realme respectivelie, according to their severall
Jurisdiccions as aforesaide, to the Bishoppe of everie severall Diocesse and his
Chanceller, in case there shalbe any Bishoppe of that Diocesse at the tyme of awardinge
of the same Commissions, and to other persons of good and sounde behaviour,
authorisinge them therebie, or any fower or more of them, to inquire, as well by the
Oathes of Twelve lawfull Men or more of the Countie, whereunto the saide parties
interessed shall as by all other good and lawfull waies and menes, of all and singular such
Giftes Limitacions Assignements and Appoyntments aforesaide, and of the Abuses
Breaches of Trustes Negligences Mysimploymentes, not imployinge concealinge
defraudinge misconvertinge or misgovernmente, of any Landes Tenementes Rentes
Annuities Profits Hereditaments Goods Chattels Money and Stockes of Money heretofore
given limitted appointed or assigned, or whiche hereafter shalbe given limitted appointed
or assigned, to or for any the charitable and godlie uses before rehearsed: And after the




saide Commissioners or any fower or more of them, upon callinge the parties interessed
in any suche Landes Tenementes Rentes Annuities Profits Hereditaments Goodes
Chattels Money and Stockes of Money, shall make inquirie by the Oathes of twelve men
or more of the saide Countie, whereunto the saide parties interessed shall and maye have
and take their lawfull challenge and challenges; and upon suche inquiry hearinge and
examinynge thereof set downe suche Orders Judgments and Decrees, as the saide Landes
Tenementes Rents Annuities Profits Goods Chattels Money and Stockes of Money may
be duelie and faithfullie imployed, to and for suche of the charitable uses and intents
before rehearsed respectivelie, for whiche they were given limitted assigned or appointed
by the Donors and Founders thereof: whiche Orders Judgements and Decrees, not being
contrarie or repugnante to the Orders Statutes or Decrees of the Donors or Founders, shall
by the Authoritie of this presente Parliamente stand firme and good accordinge to the
tenor and purporte thereof, and shalbe executed accordinglie, untill the same shalbe
undon or altered by the Lorde Chauncellor of Englande or Lorde Keeper or the Greate
Seale of Englande, or the Chauncellor of the Countie Palatine of Lancaster, respectivelie
within their severall Jurisdiccions, upon complainte by any partie grieved, to be made to
them. Provided alwaies, That neither this Acte, nor any thinge therein conteined, shall in
any wise extende to any Landes Tenements Rents Annuities Profits Goods Chattels
Money or Stockes of Money, given limitted appointed or assigned, or whiche shalbe
given limitted appointed or assigned, to any Colledge Hall or Howse of Learninge within
the Universities of Oxforde or Cambridge, or to the Colledges of Westminster Eaton or
Winchester, or any of them, or to any Cathedrall or Collegiate Churche within this
Realme. And provided alsoe, That neither this Acte nor any thinge therein shall extende
to any Citie or Towne Corporate, or to any the Landes Tenements given the uses
aforesaide within any such Citie or Towne Corporate, where there is a speciall Governor
or Governors, appointed to governe or directe suche Landes Tenements or Things
disposed to any the uses aforesaide; neither to any Colledge Hospitall or Free Schoole
whiche have speciall Visitors or Governours or Overseers appointed them by their
founders. Provided also and be it enacted by the Authoritie aforesaide, That neither this
Acte nor any thinge therein contained shalbe any way prejudiciall or hurtfull to the
Jurisdiccion or Power of the Ordinarie; but that he may lawfullie in everie cause execute
and performe the same as thoughe this Acte had never bene had or made. Provided also
and be it enacted, That noe person or persons that hathe or shall have any of the saide
Landes Tenements Rents Annuities Profits Hereditaments Goods Chattels Money or
Stockes of Money in his Hands or Possession, or dothe or shall pretende Title thereunto,
shall bee named Commyssioner or a Juror for any the causes aforesaide, or beinge named
shall execute or serve in the same. And provided alsoe, That no person or persons which
hathe purchased or obteyned, or shall purchase or obteyne, upon valuable Consideracion
of Money or Lande, any Estate or Intereste, of in to or out of any Landes Tenements
Rents Annuities Hereditaments Goods or Chattels that have bene or shalbe given limitted
or appointed to any the charitable uses above mencioned, withoute Fraude or Covyn,
havynge no Notice of the same Charitable Use, shall not be impeached by any Decrees or
Orders of Commissioners above mencioned for or concernynge the same his Estate or




Interests. And yet nevertheless Be it enacted, That the saide Commissioners, or any
Fower of more of them, shall an may make Decrees and Orders for recompense to be
made by any person or persons whoe, beinge put in Truste or havynge notice of the
charitable Uses above mentioned, hathe or shall breake the same Truste, or defraude the
same Uses, by any Conveiance Gifte Graunte Lease Demise Release or Conversion
whatsoever, and againste the Heires Executors and Admynistrators of hym them or any of
them, havynge Assettes in Law or Equitie, soe farre as the same Assettes will extende.
Provided alwaies, That this Acte shall not extende to give Power or Authority to any
Commissioners before mentioned: to make any Orders Judgements or Decrees for or
concernynge any Mannors Lands Tenements or other Hereditaments assured conveied
graunted or come unto the Queenes Majestie, to the Late Kinge Henrie the Eighte, Kinge
Edwarde the Sixte, or Queene Marie, by Acte of Parliament Surrender Exchange
Relinquishemente Escheate Attainder Conveiance or otherwise. And yet nevertheless Be
it enacted, That if any suche Mannors Landes Tenements or Hereditaments, or any of
them, or any Estate Rente or Profitte thereof or oute of the same or any parte thereof,
have or hathe byn given granted limitted appointed or assigned to or for any the
charitable uses before expressed, at anye tyme sithence the begynynge of her Majesties
Reigne, that then the saide Commissioners or any fower or more of them shall and maye,
as concerninge the same Landes Tenements Hereditaments Estate Rente or Profit soe
given limited appointed or assigned, procede to enquire and to make Orders Judgements
and Decrees accordinge to the purporte and meaninge of this Acte as before is mentioned:
The saide last Proviso notwithstandinge. And be it further enacted, That all Orders
Judgments and Decrees of the saide Commissioners, or of any fower or more of them,
shalbe certified under the Seales of the saide Commissioners or any fower or more of
them, either into the Courte of the Chauncerie of Englande, or into the Courte of the
Chauncerie within the Countie Palatine of Lancaster, as the case shall require
respectivelie accordinge to their severall Jurisdiccions, within suche conveniente tyme as
shalbe limitted in the saide Commissions; And that the saide Lorde Chancellor or Lorde
Keeper, and the saide Chauncellor of the Duchie, shall and maye, within their saide
severall Jurisdiccions, take suche Order for the due Execucion of all or any of the saide
Judgments Decrees and Orders as to either of them shall seeme fit and convenient: And
that if after any such certificattes made any person or persons shall fynde themselves
grieved withe any of the saide Orders Judgments or Decrees that then it shall and maybe
lawful to and for them or anie of them to complaine in that behalfe unto the saide Lorde
Chancellor or Lorde Keeper, or to the Chancellor of the saide Duchie of Lancaster,
accordinge to their severall Jurisdiccions, for Redresse therein; And that upon suche
Complainte the saide Lorde Chancellor or Lorde Keeper, or the saide Chancellor of the
Duchie may, accordinge to their saide severall Jurisdiccions, by suche course as to their
wisedomes shall seeme meeteste, the circumstances of the case considered, proceede to
the examinacion hearinge and determynynge thereof; and upon hearinge thereof shall and
may adnull dymynishe alter or enlarge the saide Orders Judgements and Decrees of the
saide Commyssioners, or any fower or more of them, as to either of them, in their saide
severall Jurisdiccions, shalbe thoughte to stande withe Equitie and good Conscience,
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accordinge to the true intente and meaninge of the Donors and Fownders thereof; and
shall and may taxe and awarde good Costes of Suite by their discrecions againste such
persons as they shall fynde to complaine unto them, without juste and sufficient cause, of
the Orders Judgments and Decrees before mencioned.

Using the Preamble, for the two hundred years following the 1601 Statue of Elizabeth, all
trusts were thought to be charitable if a public benefit resulted. This changed in 1804
with the case of Morice v. The Bishop of Durham in which the court decided that a trust,
in order to be enforceable as a charitable trust has to address one of more of the headings
listed in the Preamble to the Statute of Elizabeth. Even though the Preamble does not
establish itself as an exhaustive list, from 1804 onwards the courts began to narrowly
define what was charitable rather than use the Preamble as a guide.

In Commissioners for Special Purposes of the Income Tax v. Pemsel (1891) AC
531, the English judge summarized the Preamble as follows:

Charity in its legal sense comprises four principal divisions; trusts for the relief of
poverty; trusts for the advancement of education; trusts for the advancement of
religion; and trusts for other purposes beneficial to the community not falling
under the preceding heads.

In the novel Tom Jones written by Henry Fielding in 1749 two views of charity
emerge that show how thinking about charitable activity was evolving between 1601 and

1804:

One party seems to hold that all acts of this kind are to be esteemed as voluntary
gifts, and however little you give (if indeed no more than your good wishes), you
acquire a great degree of merit in so doing. Others, on the contrary, appear to be
as firmly persuaded, that beneficence is a positive duty, and that whenever the
rich fall greatly short of their ability in relieving the distresses of the poor, their
pitiful largesses are so far from being meritorious that they have only performed
their duty by halves, and are in some sense more contemptible than those who
have entirely neglected it. To reconcile these different opinions is not in my
power. I shall only add that givers are generally of the former sentiment, and the
receivers are almost universally inclined to the latter. (in Kymlicka, 1999, p. 87)

As Fielding’s work appears between the Statute of Elizabeth and Pemsel it gives

us a window on the views of charity held at that time, and according to Kymlicka (1999)
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still held today. The roots of these two views could be seen to be in self-interest and
social position, or in the competition between the older religious conception of an ethical
virtue and the emerging secular conception of social justice (p. 88). The Pemsel case
shows evidence of both views of charity and since it is basis for the four heads of
charitable activity allowable in Canada, these opposed views continue to be present in all

subsequent decisions.

Charities in Canada

As the above discussion shows, the historical focus has been on those
organizations that undertake specific kinds of charitable activity recognized by the Crown
and the government. In Canada there are approximately 80,000 registered charities that
meet specific criteria, discussed below, set by the federal government (Statistics Canada,
2004). There are an additional 81,000 organizations that perform similar work in
communities but who do not hold registered charity status (Statistics Canada, 2004). In
the discussion that follows, the focus is on registered charities because this is the only
area where the courts have been engaged to comment on what is or is not charitable under
the law.

Drache (1998) notes in his analysis of the history that the courts in common law
jurisdictions use the Pemsel case to define what is meant by charity (p. 8). Though the
judge’s summary is not a definition in the true sense of the term, all common law
jurisdictions use Pemsel and the 1601 Preamble to determine what charity means. While
there is variation around the world, Canada’s definition of the term “charity” is the
narrowest of all. In short, the Canada Revenue Agency — the federal body tasked with
registering charities in Canada — delimits a registered charity in its literature (T4063(E)
Rev. 01) in the following way:

The courts have identified four general categories of charitable purposes. For an
organization to be registered, its purposes have to fall within one or more of the
following categories:

o the relief of poverty;

e the advancement of education;
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o the advancement of religion; or
o certain other purposes that benefit the community in a way the courts have
said are charitable.

Again Drache (1998, p. 10) observes,

The restrictive definition of the word “charity” employed by [Canada Revenue
Agency] has become a serious problem for many types of organizations in
Canada. The fact of the matter is that while the courts pay lip service to the oft-
state judicial view that the term is one which “evolves” over time, presumably
based upon changing social and economic circumstances and societal objectives,
the definition in Canada has evolved so slowly as to appear almost permanently
rooted in the 19" century.

The root of the problem of the definition used by the Canada Revenue Agency

(CRA) can partly be attributed to the fact that the Income Tax Act, for which CRA has

oversight, does not define “charitable”. Expressing frustration, Justice Strayer of the

Federal Court of Appeal stated that in his opinion, the definition of charity, “remains,

nevertheless, an area crying out for clarification through Canadian legislation for the

guidance of taxpayers, administrators and the courts” (Human Life International, 1998).

Yet while one level of the court calls for clarification, another disagrees. For example,

Supreme Court Justice lacobbucci in writing for the majority in the Vancouver Society

(see Figure 3) rejects approaches other than Pemsel to determine charitability when he

states,

In my view the fact that the /74 [Income Tax Act] does not define “charitable”,
leaving it instead to tests enunciated by the common law indicates the desire of
Parliament to limit the class of charitable organizations to the relatively restrictive
categories available under Pemsel and the subsequent case law. This can be seen
as reflecting the preferred tax policy: given the tremendous tax advantages
available to charitable organizations, and the consequent loss of revenue to the
public treasury, it is not unreasonable to limit the number of taxpayers who are
entitled to this status. (para. 200)

Thus, the situation in Canada remains confused and confusing.

The connection with the Income Tax Act goes back to 1917 when the term

“charitable institutions” was introduced as a temporary measure in the Income War Tax
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Act. Under the Income War Tax Act (S.C.1917 c. 28 Subsections 5(d), (e) and (g)),
certain types of organizations were granted tax exempt status. These included
organizations that were religious, charitable, agricultural, educational as well as Boards
of Trade and Chambers of Commerce. Labor organizations along with benevolent and
fraternal beneficiary societies were also exempted. The final group of organizations
provided with tax exempt status were clubs, societies, and associations providing social
welfare programs, recreation, civic improvement or other non-profitable purpose
(Drache, 1998, p. 25). Changes enacted in 1930 allowed taxpayers an income tax
deduction for gifts made to “charitable organizations”. During the course of debates the
Finance Minister had expressed concern about the term “charitable organization” because
his department officials felt it would be hard to administer and that the real meaning was
uncertain (p. 27). However, the Minister of National Revenue preferred the term and
introduced it into the bill before Parliament on the basis that using this term avoided
making a list of eligible organizations and the inherent likelihood of missing some, with
the resultant protests (p. 27). R. B. Bennett, Leader of the Opposition supported the term
and added that the word “charitable” is so broad all fields of human endeavor which a
citizen may choose to support were open to him (p. 28).

A tax on gifts was enacted in 1935 with exemptions given to charitable
organizations or educational institutions not operating for personal benefit or private gain.
All levels of government were also made exempt from the gift tax at the same time. Also
at this time the types of groups that could be charitable organizations was clarified to be
only those that did not operate for private gain.

In 1940, the Canadian War Service Fund became another area where Canadians
could receive tax deductions for their donations. In this case deductible donations could
be made up to the full amount of the taxpayer’s income. Previous percent limitations
were set aside for this type of donation. What is notable about this event it that it is the
first time that an amendment was made to add on to the charitable category within the

legislation (p. 29).



14

After World War II, changes came frequently. In 1948, the Income Tax Act
(ITA) replaced the Income War Tax Act. Provisions for the tax exempt status,
exemptions from gift tax, and the deductibility of certain types of gifts moved with little
change from the old legislation to the new. The new ITA used consistent language for
the first time, including the phrase, “operated exclusively for charitable purposes” (p. 29).
This signaled a shift away from focusing on the nature of the organization to its purposes
and operations. As Drache (1998, p. 29) writes,

This shift had been prefigured a few months earlier when John Diefenbaker asked
“What national charities are considered as deductible from income for income tax
purposes?” Robert Winter, Parliamentary Assistant to the Minister of National
Revenue responded that, while no master list was available, “... in general
exemptions extend and apply to all donations made to organizations in Canada
whose sole objects and purposes are the relief of poverty or the advancement of
religion or education”. [Emphasis added]

The focus on objects and purposes would shortly emerge as an area of
fundamental concern. The principle concern was that of compliance with the ITA to
ensure that a nonprofit organization was charitable under the Act. A second concern was
differentiating those organizations that were charitable under the ITA from those that
were not — the difference between registered charities and nonprofit organizations lacking
that status.

The ITA was significantly revised in 1950. In particular, “charitable” gifts were
deductible and tax exempt if receipts were filed along with the personal income tax
documents. Further, these gifts had to be given to organizations under one of three newly
defined categories of tax-exempt organizations — charitable organizations, charitable
corporations not operated for profit, later to become foundations, and charitable trusts.
The new categories had to be incorporated and had to spend 90% of their income on
either their own activities or on gifts to other qualified charitable organizations
(foundations) or spend 90% of their income on gifts to qualified charitable organizations
(trusts). Neither could be operated for private benefit or gain. In 1957, after a debate on

the issue, nonprofit organizations providing low-cost housing to seniors were added to
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the list of organizations eligible to accept and receipt charitable gifts. While in 1930
these types of organizations were intended to be eligible to receive deductible donations,
by this time Canada Revenue Agency (then Revenue Canada) had denied them charitable
status on the basis that providing homes for seniors was a business.

In the intervening years between 1950 and 1965, cases before the Income Tax
Appeal Board and the Exchequer Court addressed the questions of what makes a gift, an
activity or an organization charitable. While the decisions did not always clarify the
situation, the basic principles were confirmed. In particular, “private benevolence” was
held to be not charitable. Decisions by the courts varied greatly. During this time the
Audubon Society was found not to be charitable while in another case the principle
activity of selling beer to raise funds for “social welfare, charity, education, and civic
improvement” (Drache, 1998, p. 33) was sufficient for an unincorporated group to
receive tax exempt status.

New legislation brought forward in 1966 addressed problems associated with
charities and receipts for donations. Minister of Finance, Mitchell Sharp, in his budget
speech of that year offered a clear and specific process in regard to charitable donations.
His proposal was the registration of charities and the associated requirement for annual
returns. This meant that for tax purposes, organizations were not charitable unless they
were registered with the federal government. While it was claimed that the new
legislation define terminology related to charities, the definition of “registered Canadian
charitable organization” did little to change what already existed. The new term meant
any organization falling within one of three classifications - charitable organizations,
charitable corporations (later to become “foundations”) or charitable trusts. The accepted
process of adding onto the list of organizations that were considered charitable continued.
As well, deductible donations were made available to specific classes of charitable
organizations operating outside of Canada (Drache, 1998, p. 34).

A government white paper (Government White Paper, November 7, 1969)
making proposals for tax reform did little to improve the understanding of charitable

organizations, activities or gifts in Canada. It did however, propose that amateur athletic
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associations be added to the growing list of organizations eligible to give deductible
receipts. These organizations were included in the final legislation was enacted in 1971
as nonprofit groups which by definition were not charities. Also included in the
legislation was an increase in the limit on deductibility to 20% though the limit remained
at a 100% for gifts to federal or provincial governments. At this time the Federal Court
of Appeal was designated as the body to hear appeals from Canada Revenue Agency
(then called Revenue Canada) on matters regarding registered charities (Drache, 1998,
pp. 37-38).

The definitional issue was once again addressed between 1972 and 1977 through
an interdepartmental committee but did not produce any conclusions or proposals to
clarify the situation. The committee’s findings did give rise to other questions and
ultimately the 1975 discussion paper released by the Department of Finance. The paper
put forward the ideas of,

e a “public foundation” which subsumed “charitable corporations” and,

e a “private foundation” which subsumed “charitable trusts”.

The implication of being designated public or private included different restrictions and
different requirements for the disbursements of funds. The concept of “related business”
was introduced as were definitions for permit transfers, accumulations of income,
standards of disclosure and restrictions on fund-raising (Drache, 1998, pp. 38-39).
Amendments to the Income Tax Act were passed in 1976 thereby implementing most of
the proposals in the discussion paper. Also included was the most clearly articulated
governance framework to date.

Drache, one of the only participants at all discussions during this time, noted that
while,

no new definition was forthcoming, the process of defining a charity by what it
could and could not do was well under way. It is worth noting that in almost
every instance, the new legislation extended the powers of charities beyond what
is thought to be the common law. (1998, p. 39)

For example, charitable organizations making donations to other charities was acceptable

and deemed to be a charitable activity. Likewise, a charitable organization was allowed
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to operate a related business as a charitable activity. Each of these was to come under
extensive scrutiny later on.

The decade from 1978 to 1988 was a period when the administrative issues
associated with charities were being set out and debated. Canada Revenue Agency (then
Revenue Canada) had the mandate to register and oversee charities. Decisions were
made on a case-by-case basis guided by case law, their experience, and history within the
department. Because strict confidentiality rules meant that their decisions and the
rationale behind them could not be made public, the process appeared to be subjective
and arbitrary to many organizations either making application for registration or those
being deregistered. In an effort to clarify what activities were permissible and prohibited,
the CRA (then Revenue Canada) produced the circular “Registered Charities: Political
Objects and Activities (1978). The circular drew a strong negative reaction from all
levels of government, charities, and the media. Charities saw the circular as evidence
that the government was trying to intimidate or silence them and was a “violation of their
rights and as a constraint on their ability to carry out their vital role of effecting change”
(Drache, p. 41). The outcry gave voice to the question at the very heart of charitable
activity: What is the role of charities in modern Canadian society? The circular was
withdrawn. However, because it was a statement of the existing law, the problems it
raised remained unresolved. The Senate noted that there had been several attempts to
create a workable definition but the undertaking had not proved to be possible and
therefore the reference to The Statute of Elizabeth and the four heads set forth in Pemsel,
must be upheld (Drache, 1998, p. 42).

Scarborough Community Legal Services v. The Queen was the first case of
several that the Federal Court of Appeal decided upon issues related to what charitable
activity and charitable purpose mean. The courts found that political activity including
activities like holding rallies and attempts to change the law were acceptable provided
that they were non-essential and incidental to other charitable activities. Amendments to
the Income Tax Act, passed in 1986, used the Scarborough Community Legal Services

case to set out what political activity was acceptable. Added to the “non-essential and
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incidental” requirements was the further constraint that charitable organizations could not
directly or indirectly support or oppose political parties or candidates. The other
clarification was that “substantially all” of a charitable organization’s resources must be
committed to charitable activities or purposes (Drache, 1998, p. 43). This feature became
know as the “10 percent rule” meaning that no more than 10% of a charitable
organization’s resources (deduced from an accounting of time, money, staffing et cetera)
could go to non-essential and incidental activities. The case of Alberta Institute on
Mental Retardation v. Her Majesty The Queen (1987) described more fully in Figure 3
below, provides insight to how the Federal Court of Appeal interpreted activities to be

non-essential and incidental to the charitable purpose.

Figure 3: Alberta Institute on Mental Retardation v. Canada, [1987] 3 F.C. 286,
(1987) 76 N.R. 366, [1987] 2 C.T.C. 70, (1987) 87 D.T.C. 5306 (F.C.A.), leave to
appeal dismissed, [1988] S.C.C.A. No. 32.

CASE SUMMARY

The Alberta Association for the Mentally Handicapped created the Appellant, the Alberta
Institute on Mental Retardation (AIMR) exclusively for charitable purposes. The purpose
of AIMR was to raise funds for charities with programs benefiting individuals with
mental retardation. As a method of raising funds, AIMR entered into a contractual fund
raising arrangement with Value Village. Value Village operated for profit and
completely independently of AIMR. Under the contract, AIMR solicited and collected
household items that were then given to Value Village. Value Village reimbursed AIMR
for all expenses incurred and provided AIMR with $2,000 in advance and 50% of all
retail sales above the $2,000 on a monthly basis. All of the funds received by AIMR
from Value Village were forwarded to the Alberta Association for the Mentally
Handicapped for use in charitable projects. AIMR applied to the Minister of National
Revenue to be a ‘registered charity’ as a ‘public foundation’. The Minister denied the
application.

Two issues were before the Court.

1. First, whether AIMR’s relationship with Value Village resulted in AIMR operating
for a non-charitable purpose, or, in the Minister’s words, was AIMR not operating for
exclusively charitable purposes as required by the ITA?

2. Second, was AIMR carrying on a business that was not a ‘related business’ as defined
in Section 149.1 of the ITA?
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RESPONDENT’S ARGUMENT

Issue 1: The Minister argued that even though AIMR’s purposes were exclusively
charitable, AIMR was not operating exclusively for charitable purposes. The Minister
argued that because AIMR’s sole activity was the organization’s commercial venture
with Value Village and that therefore it was carrying on a business in the ordinary sense
of the word. Such a substantial commercial undertaking is not permitted for registered
charities. The Minister further argued because the fund raising arrangement was AIMR’s
only activity, it was not fulfilling any of its charitable purposes.

Issue 2: As noted above, the Minister argued that AIMR carried on a business that was
unrelated to its charitable objectives and was carrying on an ordinary business. This was
demonstrated by the facts that AIMR anticipated profits and assumed commercial risks
and obligations. AIMR’s focus therefore, must have been on commercial operations.
The Minister also argued that ‘substantially all” of AIMR’s employees involved in the
contract were paid, which is not permitted if a charity is operating an ‘unrelated
business’. The Minister argued that the commercial nature of the operation was not
saved by AIMR dedicating the funds it earned to charitable purposes. The Minister
further argued that the fundraising activities of AIMR were incidental to its business
activities and not the other way around.

APPELLANT’S ARGUMENT

Issue 1: Although AIMR’s arguments are not set out in the case report, AIMR’s position
would probably have been that their purposes were exclusively charitable and all of the
proceeds from their “business” operation were put to charitable purposes.

Issue 2: AIMR'’s position would probably have been that if they were operating a
business, the business was related to its objects and therefore the definition in the ITA did
not apply to AIMR’s circumstances.

DECISION

Issue 1: The Court held that AIMR was fulfilling its charitable purposes. Specifically
that the business activities of AIMR were incidental to the attainment of its charitable
purpose and that AIMR could therefore be considered to be acting for charitable
purposes.

The Court dealt first with the Minister’s argument that AIMR was not fulfilling any of its
charitable purposes. The Court saw no merit in the Minister’s position because all of
AIMR’s objects were charitable. The raising of funds was specifically listed as an object
of AIMR and all of the funds raised were given to charitable organizations.

The Court then discussed whether AIMR was carrying on a business. The Court stated
that the association of a charitable organization with a commercial enterprise did not
necessarily mean that characteristics of a ‘business’ as defined” at Section 248 were
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conferred to AIMR. It depended whether the commercial enterprise was an end or
purpose in itself or merely a means to fulfilling an end. In the case of AIMR, that end
was the otherwise exclusively charitable purpose of the organization. Relying on case
law from the British House of Lords (Lord Denning), the Canadian Court confirmed that
if business ends supplanted the charitable ends then the organization would cease to be a
charity and become a business. The Court held that these circumstances had not occurred
with AIMR and that AIMR could be said to be operating for exclusively charitable
purposes. The Court noted that an organization operating under mixed purposes i.e. some
charitable and some non-charitable, would lose its exemption.

Issue 2: The Court held that the type of activity in which AIMR was involved was the
kind of commercial activity that constituted a related business.

The Court allowed AIMR’s appeal and referred the matter back to the Minister, directing
that AIMR be granted registration. The Minister applied to appeal the matter to the
Supreme Court of Canada but was denied. One member of the Court found that AIMR
was carrying on a business and engaged in a commercial activity. This Justice found that
the business and commercial activities were unrelated to AIMR’s charitable objects and
therefore the activity was an ‘unrelated business’.

The Court clarified that the real issue is not whether AIMR was carrying on a business as
defined in the ITA but assuming AIMR’s involvement with Value Village was a
business, whether it was a ‘related business’. The Court relied on statements from the
then Minister of Finance as quoted in the published work of Arthur Drache (1980, p. 12)
where the Minister stated that “technically no charity can carry on a business” but that
many charities “carry on worthwhile fund-raising activities which might be construed as
business activities. I see no reason to alter this situation as it exists in practice. On the
contrary, [ want to bring the law into conformity with the current standards of the
community”. The Minister strongly expressed the opinion that the basic principle of the
activity is that it be related to the charity’s purpose and should not become a substantial
commercial business. The Court then rejected that the definition of a ‘related business’
had any bearing on the case because it only applied with respect to “a business that is
unrelated to the objects of the charity” whereas the Court found that AIMR’s business
activity was “closely associated with and related to the objects of the charity”. The Court
was of the view that its interpretation was “consistent with the clear intention of
Parliament to recognize the contemporary reality insofar as the fund-raising activities of
modern charitable organizations are concerned”.

SUMMARY

The Court took a very broad interpretation of “related business” permitting what
otherwise might be viewed as operating a business to be charitable because it held that
the activity was closely associated with the agency’s charitable objects. It seems the
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Court was highly influenced by the fact that all of the proceeds went to the Agency’s
otherwise charitable purpose.

Adapted from Seel (2003).

By clarifying the definition of ‘related business’ the courts effectively expanded
the scope of what could take place within a charitable organization. By giving charities
greater latitude for resource development, the courts removed some of the boundary
restrictions imposed by the Minister of Finance. The boundary between a charity’s desire
to have unrestricted options for revenue development and the Minister’s desire to limit
nontaxable activity remains a sticking point that is continually tested by representatives

from both sides. One observer, however notes,

What, in our view, is most interesting is that the charity community has not
attempted to “take advantage” of the situation. Notwithstanding the fact that a
good argument could be made that any charity can now carry on any business
activity and treat it as “related”, most charities have been circumspect in their
approaches. This may be because they do not want to get heavily involved in a
situation from which it may be difficult to extricate themselves if another case
overturns Alberta Institute or if the government chooses to deal with the situation

by way of legislation. (Gould, 2006, p. 28)

From the late 1980s to the late 1990s, little came forward to improve upon the
definition of charity. Decisions by the Courts have included pleas for legislative aid in
the definitional process, something not forthcoming from Parliament. The first case to be
considered by the Supreme Court of Canada, Vancouver Society of Immigrant Women
and Visible Minority Women v. The Minister of National Revenue, was heard in 1998 and
a decision handed down in 1999. Figure 4 below outlines the case that introduced a

“public benefits test” and clarified what distinguished charitable purposes and charitable

activities.
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Figure 4: Vancouver Society of Immigrant and Visible Minority Women v. The
Minister of National Revenue and The Minority Advocacy and Rights Council, the
Canadian Ethnocultural Council, the Center for Research Action on Race Relations,
and the Canadian Centre for Philanthropy (Interveners) DTC 5034 (SCC) January
28, 1999.

CASE SUMMARY

This was an appeal of the Vancouver Society of Immigrant and Visible Minority
Women’s (VSIW) second application to the Minister for registration as a charitable
organization. VSIW amended its constitution on several occasions to attempt to meet the
Minister’s requirements for registration. The Society’s purposes at the time of hearing by
the Courts were as follows:

(a) to provide educational forums, classes, workshops and seminars to immigrant women
in order that they may be able to find or obtain employment or self employment;

(b) to carry on political activities provided such activities are incidental and ancillary to
the above purposes and provided such activities do not include direct or indirect
support of, or opposition to, any political party or candidate for public office; and

(c) to raise funds in order to carry out the above purposes by means of solicitations of
funds from governments, corporations and individuals;

(e) to provide services and to do all such things that are incidental or conducive to the
attainment of the above stated objects, including the seeking of funds from
governments and/or other sources for the implementation of the aforementioned
objectives.

For reasons outlined below, the Minister refused VSIW’s application. VSIW appealed to
the Federal Court of Appeal who also denied registration. The Federal Court of Appeal
found that VSIW’s activities did not fit within the categories set out in Pemsel’s case or
the common-law development of the categories. With respect to public benefit, the Court
rejected VSIW’s analogy to another case, Native Communications Society of BC v. The
Minister of National Revenue ([1986] 2 C.T.C. 170, 86 D.T.C. 6353 (F.C.A.)) in which
the court analyzed the fourth head of charity in Pemsel within the context of the “spirit of
intendment” of the Preamble to the Statute of Elizabeth. The Federal Court of Appeal
found that providing a benefit to people such as minority women, who are in a position to
invoke Charter rights, does not in and of itself make an activity charitable. In summary,
the Federal Court of Appeal found that VSIW’s purposes and activities were too
indefinite and vague for the Minister to determine with any certainty what the activities
were, who their intended beneficiaries were, and whether these beneficiaries were truly in
need of charity as opposed to merely being in need of help. A concern was that the lack
of clarity of the activities and purpose could potentially give rise to a situation where the
Society’s resources could be used for non-charitable purposes.

VSIW appealed to the Supreme Court of Canada on two issues:
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1. Did the Federal Court of Appeal err in law in finding that the Society did not qualify
as a charitable organization within the meaning of the ITA?

2. If the Society does not qualify under the traditional definition of charity, should a new
approach to the law of charity be adopted? If so, what form should it take, and can
the Society qualify under the new approach?

APPELLANT’S POSITION AND ARGUMENT

VSIW argued that: its purposes clause restricted it to charitable activities under the
second or fourth heads of charity; immigrant and visible minority women should be
treated as a special case, similar to ‘aboriginal Canadians’ in Native Communications; its
main purpose was educational and that clause 2(e) was merely a means to attain its main
purpose; and, that any political activity was incidental to its other purposes.

RESPONDENT’S POSITION AND ARGUMENT

In correspondence to VSIW, the Minister stated that the objectives of the Society were
too broadly and vaguely worded. To be eligible, VSIW’s purposes must be exclusively
charitable and VSIW must devote all of its resources to charitable purposes. VSIW had
not specified how meeting the needs and concerns of immigrant and visible minority
women was charitable. Under the head of advancement of education, the Minister argued
that VSIW’s educational purpose lacked the charitable characteristics the courts had
accepted. Merely presenting information orally or in writing, rather than “training...the
mind through the learning of a vocational skill or improvement upon a useful branch of
human knowledge” was not enough to qualify under the second head. In addition, the
Minister: “was not convinced that: the organization was constituted exclusively for
charitable purposes... as it did not devote substantially all its resources to charitable
activities”; that VSIW was created, at least in part, for political purposes; and that
VSIW’s activities did not benefit a sufficient section of the public to qualify under the
public benefit test of the fourth head, and therefore could not be considered charitable.

DECISION

Majority: In its decision, the Majority acknowledged the calls for reform in this area
and questioned whether the time for modernization had come. The Majority responded in
the negative and dismissed the appeal with only minor revision to the law. The Court
held that VSIW’s purposes did not restrict it to charitable activities alone even if this was
the intention in redrafting its purposes.

Reasoning of the Majority: The Court outlined the relevant provisions of the ITA
indicating that the significant criterion of Section 149.1(1) in this case was that an
organization must devote all of its resources to charitable activities. The Court proceeds
with the analysis typical to most of the charities law cases noting the lack of definition of
‘charity’ in the ITA and confirming that Pemsel, the Preamble to the Statute of Elizabeth
and the modern restatement of the
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Preamble are the starting points. The Court points out that in Pemsel, the House of Lords
noted that the objects listed in the Preamble “are not to be taken as the only objects of
charity but are given as instances” and that the law of charity is a moving subject that has
evolved since the classification set out in Pemsel. However, the Pemsel scheme is
subject to the overriding consideration that the purpose must be for the benefit of
community or a substantial portion of s community. This is a separate test from that
under the fourth head of charity and “reflects the general concern that “[t]he essential
attribute of a charitable activity is that it seeks the welfare of the public; it is not
concerned with the conferment of private advantage” (Waters, 1984, p. 550) and includes
an element of ‘voluntariness’.

The Court makes clear that in its view, there is a distinction between ‘purposes’ and
‘activities’. An activity can lose its charitable nature if it is put to an uncharitable
purpose (e.g. collecting funds can be charitable if the funds go to a charitable purpose so
that it is the purpose for which “an activity is carried out), and not the character of the
activity itself, that determines whether or not it is of a charitable nature. Both ‘activities
and ‘purposes’ must be considered.

2

In terms of resources committed to charitable activities, the Court emphasized Section
149.1 of the ITA that requires that a charitable organization must devote all its resources
to charitable activities with two exceptions:

1. that set out in Section149.1(6.1) and (6.2) — “political activities that are ancillary and
incidental” to an organization’s charitable activities; and,

2. that established by the common law that a purpose might not be charitable but if it is
incidental to another, charitable purpose, and therefore not an end in itself, but a
means to an end, the organization could be considered charitable. The Court
indicates, as was the case here, that mistakenly calling an ‘activity’ a ‘purpose’ will
not disqualify an organization from registration.

The Court concluded there are two requirements for registration under s 248(1):

1. the purposes of the organization must be charitable, and must define the scope of the
activities engaged in by the organization; and

2. all of the organization’s resources must be devoted to these activities unless the
organization falls within the specific exemptions of Section 149.1 (6.1) or (6.2).

The Court confirmed that the best way to determine if an organization’s purposes are
charitable is by way of analogy to Pemsel, “subject always to the general requirement of
providing a benefit to the community,” and considering “society’s current social, moral
and economic context.” The Court then applied its reasoning to the case before it. The
Court looked at the traditional definition of education that had been used by the courts
previously. The Court found this to be an excessively narrow interpretation in the
context of contemporary Canadian society. The Court expanded the definition of
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advancement of education to “promoting activities which are seen as being of special
benefit to the community, or advancing a common good. In the case of education the
good advanced is knowledge or training...so long as [it] is provided in a structured
manner and for a genuinely educational purpose — that is, to advance the knowledge or
abilities of the recipients and not solely to promote a particular point of view or political
orientation”. This was consistent with the evolutionary, incremental approach it had
earlier stated was the Court’s role: to keep law current with contemporary society. This
definition included informal workshops or seminars but excluded simply making
materials available for people to educate themselves. The Court found that VSIW’s
educational endeavors qualified as charitable under the Court’s expanded definition.

The Court then asked whether this educational purpose also qualified under the further
test of whether it benefited “‘the community or an appreciably important class of the
community’”. To qualify here, “the class must be substantial, or at least not so small that
there is no benefit to the community as a whole, and the benefits cannot be provided
exclusively to a particular class of private individuals, defined only by their personal
relationships to the organization or their creed.” The Court found that VSIW met this test
as well.

The Court accepted the test for the fourth head set out in Native Communications. To
meet this test public benefit alone is insufficient and the burden is upon the agency
applying for charitable registration to show how its purposes are beneficial to the
community. The Court acknowledges this is basically a circular argument. The Court
then adopted and expanded a test for the fourth head set out in the British case D’Aguiar
v. Guyana Commissioner of Inland Revenue, [1970] TR (PC) and stated that a court must:

1. consider the trend of decisions which have established certain objects as charitable and
ask whether by extension or analogy the case under consideration is in line with those
decisions;

2. examine accepted anomalies to see if they would cover the objects under
consideration in the case before the court;

3. (as a cross-check with the first two) whether, under the objects proposed, the income
and property of the agency under consideration could be used for purposes “clearly
falling outside the scope of charity.”

The Majority, unlike the Justices writing for the Minority, found that there was no trend
of cases recognizing that “immigrants are often in special need of assistance in their
efforts to integrate into their new home”. Among other arguments, the Court was not
prepared to accept the elimination of prejudice and discrimination as charitable purposes,
in part because it could not accept that the difficulties faced by immigrant women in
obtaining employment arose from prejudice and discrimination. This purpose was
therefore, not an exclusively charitable purpose.
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The Court found that the purpose (a) qualified as charitable but not under the fourth head.
As this was the only charitable purpose in the Court’s view, it considered that the only
way purposes (b), (c) and (e) could be considered charitable is if they were ancillary and
incidental to (a). The Court noted that purposes (b) and (c) contemplate political
activities and soliciting funds. The Court acknowledged that these purposes were
probably drafted with the intention of fitting within the ‘incidental and ancillary’
exception permitted under Section 149.1 of the ITA. The Court noted that this exception
is permitted for charitable ‘activities’ not charitable ‘purposes’ but nonetheless because
the Court characterizes purposes (b) and (c) as “means to the fulfillment of purpose (a),
and not ends in themselves,” VSIW was not disqualified from registration because of
purposes (b) and (c).

However, with respect to purpose (), the Court commented that it is drafted extremely
broadly. In addition, the Court distinguished between doing things that are “incidental”
as opposed to “conducive” to the attainment of charitable purposes. The Court suggests
that an action “conducive” to a result implies that the action contributes to the result as
opposed to being carried out only in pursuit of the result. The broad drafting and use of
the word ‘conducive’ were sufficient for the Court to consider that purpose (e) could not
be charitable as it related to charitable purpose (a). However, the Court said that to meet
this test, the activities of an organization must also be reviewed. The Court found the
purpose of assisting immigrant women to find employment was not charitable and neither
were activities furthering that purpose. In the Court’s view, this fact proved that VSIW’s
purposes permitted it to engage in non-charitable activities.

The Court was asked to consider a new and more expansive approach to the definition of
‘charitable’. Different options were presented by VSIW and the interveners, the
Canadian Centre for Philanthropy (CCP). The Court commented favorably on proposals
suggested by the CCP, but declined to embark on a new approach, holding that it was
Parliament’s responsibility to engage in such an expansion of the concept of ‘charity’.

The Court found that activities such as a job skills directory, networking, liaising for
accreditation of credentials, soliciting job opportunities, and offering referral services
were not charitable activities. The Court held that VSIW had not demonstrated how its
activities fell within the established categories of charity either directly or by analogy.
Therefore, the activities were not charitable. VSIW failed to meet the test set out in
Section 248(1) of the ITA. The Court saw no merit in the argument that the scheme set
out in the ITA discriminated against any group. The Court stated that the denial of
VSIW’s registration was as a result of the nature of its purposes and activities, not the
characteristics of the intended beneficiaries.
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Minority: The Minority disagreed with the Majority’s application of the law to this case
and held that VSIW fit within the second and fourth heads of charity, that Parliamentary
reform of the law was not necessary because it was the court’s role to expand the law of
charity in accordance with societal needs. It was also unnecessary because the Minority
recognized that assisting immigrant women to obtain employment was a charitable
purpose that had already been recognized as charitable under the fourth head and would
have granted VSIW registration.

Reasoning of the Minority: The Minority decision sets out more fully the chain of
lengthy correspondence between Revenue Canada and VSIW, the legislative framework
and the process for applying for charitable registration emphasizing that as a result of the
process there is a very limited record available to the Courts making decisions in charity
law cases. The Minority sets out the historical development of charities law and finds
that Parliament, has “implicitly accepted that the courts have a continuing role to
rationalize and update” the definition of charity to “keep it in tune with social and
economic developments.” The Minority finds the Pemsel test a flexible judicial creation
with open categories.

The Minority found two key principles embedded in the case law that should guide the

development of the existing categories of charitable purposes:

1. voluntariness...(that is giving to third parties without receiving anything in return
other than the pleasure of giving); and

2. public welfare or benefit in an objectively measurable sense.

In addition, two principles evolving from trusts law as modified by the ITA are relevant:
the purposes of an organization must be exclusively charitable (Section 149.1(1)); and the
purposes of the organization must be for the benefit of the community or of a benefit to
an appreciably important class of the community. This test has two components: there
must be an objectively measurable and socially useful benefit conferred; and it must be a
benefit available to a sufficiently large section of the population. The public benefit
requirement is particularly important under the fourth head because as public benefit is
presumed under the first three heads it must be proven under the fourth.

The Minority reviewed the application of the Pemsel classification and noted that the
leading Canadian case on the fourth head is Native Communications. To determine
whether a particular purpose is charitable, the Court held that the judiciary should
consider whether the purpose under consideration is analogous to one of the purposes
enumerated in the Preamble of the Statute of Elizabeth, or build analogy upon analogy.
The decision expressed that courts should not shy away from the recognition of new
purposes that may be of benefit to community by responding to pressing social needs.
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The Minority stated that the courts must begin by examining the organization’s purposes,
and only then consider whether its activities are sufficiently related to those purposes.
Examination of an activity on its own only rarely could determine if it was charitable or
non-charitable. The courts must then look to see if there is sufficient connection between
the activity engaged in and the stated charitable purpose of the organization. Purposes
need to be evaluated substantively and activities assessed by the degree to which they are
instrumental in achieving the organizations goals as set forth within its charitable

purpose.

Using the same reasoning, the court clarified that political purposes cannot be pursued at
all. However, a charity may operate a commercial enterprise provided it is a means to
accomplishing the purposes of the organization rather than an end in itself.

The Minority noted: (1) the onus is on the applicant to show that their activities focus on
charitable purposes; however, in this case the ‘purpose’ could not be totally distinguished
from ‘activities’; (2) a purpose can fit into more than one Pemsel category provided each
of the purposes fits into at least one Pemsel category. A central issue in the case is the
question whether VSIW’s purpose fits within the second Pemsel category. The Minority
agreed with the Majority’s expansion of the scope of the second head and that VSIW’s
purpose ‘(a)’ fits within it. VSIW therefore qualifies as a charitable organization because
its purpose is charitable under one of the Pemsel categories.

Unlike the Majority, the Minority accepted that the purpose of assisting immigrants to
obtain employment as charitable and sets out a line of cases supporting that position.
Because there is case law supporting this view, the Minority does not see this position to
be a fundamental change to the law and therefore there is no need to analogize this case
with Native Communications.

The Minority then proceeds to address a number of the arguments raised against VSIW’s
registration.

1. Whether VSIW’s activities are sufficiently connected to its purpose and answers the
question in the affirmative.

2. Whether VSIW has impermissibly limited its class of beneficiaries and finds in the
negative.

3. Whether VSIW’s purpose is too political and finds that the issue of political purposes
does not arise at all in this case.

4. Whether VSIW’s purpose is too vague or uncertain and suggests that societies to
some degree are compelled to write broad purposes and that vagueness and
uncertainty are to some degree in the eye of the beholder. This view suggests that the
Majority was actually concerned with the vagueness of the activities and how the
activities relate to the purpose rather than vagueness of the purpose. The decision
notes that ultimately the rejection by the Majority is based on the word “conducive”
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and sites the Supreme Court of Canada and House of Lords precedent which accepts
such language. The Minority did not view the distinction drawn by the Majority
between ‘incidental’ and ‘conducive’ to be a meaningful one.

5. To the question of whether or not the definition of charity should be revised by
Parliament is answered in the negative as the Pemsel classification is sufficiently
flexible and the task of modernizing the definition of charity has always fallen to the
courts.

SUMMARY

The Court, meaning the majority from here on, added or clarified, a ‘public benefit’ test

to be added to the four heads of charity test and reinforced the principle stated previously
by the Federal Court of Appeal that having activities that are good and of public benefit,

is not sufficient to merit registration as a charitable organization.

The Court was very concerned with distinguishing between charitable purposes and
charitable activities and took great pains to apply the distinction in this case. The
Minority approach to ‘purposes’ and ‘activities’ is clearer and more comprehensible. The
Court broadened the test under the second head — advancement of education — from the
previously narrow interpretation. The Court placed responsibility for reforming charities
law on Parliament. The Court found that purpose clauses cannot be vague and
indeterminate or permit any activity that can be considered uncharitable. To that end, the
Court is prepared to engage in detailed, arcane analyses of purposes and activities.

Adapted from Seel (2003).

The cases highlighted in Figures 3 and 4 show the complex and often
contradictory legal framework that defines a registered charity. Figure 4 brings forward
the importance of ‘charitable purpose’ as opposed to ‘charitable activity’. As was shown
in that case, purposes are the ends to be achieved by the charity while the activities are
the means by which the ends are accomplished. Charitable activities must prove to be
instrumental in the achievement of a charity’s goals. But as the case demonstrated, it is
entirely possible to have broadly a written purpose and activities such that distinguishing
between means and ends is difficult. While it is the charity’s responsibility to be clear in
its application, this assumes a high degree of sophistication that is unlikely to exist in
over 50% of nonprofit organizations in Canada that do not have paid staff and rely
completely on volunteer support. Further, because there has been no release of

information by CRA on why charitable status is approved or declined, there is no body of
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basic knowledge to assist applicants in better framing their purpose and activities. The
absence of dialogue between CRA and nonprofit organizations (including potential
applicants) and between nonprofit organizations themselves around what counts as a
charitable purpose and charitable activities, is a significant obstacle to sustainability.
Organizations with similar purposes or activities do not necessarily work together to use
resources more effectively or efficiently to the desired end. Citizens interested in
addressing a social need are more likely to define their own purpose and activities rather
than identify existing organizations that have a related purpose resulting in increased
competition for limited resources. As will become apparent later on, the activity of
securing resources to remain sustainable, among other requirements, has lead to a
reactive, often defensive or competitive stance being taken by many nonprofit

organizations.

Current Realities

The situation today at least in terms of definitions, remains largely unchanged.
New information on the nonprofit sector provides better understanding about certain
dimensions of the nonprofit sector. A federal government sponsored national initiative —
The Voluntary Sector Initiative — has resulted in a new working relationship between
government and the sector. Some specific areas relevant to this research are outlined

below.

Definitions

The Panel on Accountability and Governance in the Voluntary Sector, also known
as the Broadbent Report, (1999) made a number of recommendations to improve both the
accountability of the nonprofit sector and the transparency of its activities. Within the
discussions that took place from that report through to the present, confusion over the
terminology to be used was evident.

For economists, lawyers, and accountants, the sector is known as the nonprofit
sector. For this group, nonprofit describes a charitable form of governance with
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specific fiduciary and regulatory responsibilities and requirements. The term
voluntary sector is used more commonly by sociologists who see one of the
defining characteristics of the sector to be that participation is noncoercive, with
volunteer involvement central to accomplishing its purposes. The “third sector”
or ‘independent sector’ is used by political scientists to define the group of
organizations that operate independently of the business/private sector and the
public/government sector. (Seel, 2000a, p. 580)

Some common definitions are:

Registered Charity — a charitable organization, private foundation, or
public foundation, as defined in the Income Tax Act, that is resident in
Canada and was either created or established in Canada; or a branch,
section, parish, congregation, or other division of an organization or
foundation as described above that is resident in Canada and was either
created or established in Canada and that receives donations on its own
behalf. Registered charities are registered with Canada Revenue Agency
and can issue tax receipts for donations (Sharpe, 1999, p. 44).
Charitable Organization — an organization that may or may not be
incorporated and which devotes all of its resources to its own charitable
activities — that is, those activities under is direct control. None of its
income can go to the personal benefit of any proprietor, member,
shareholder, trustee, or settler of the organization (Sharpe, 1999, p. 44). A
charitable organization may or may not be a registered charity with
Canada Revenue Agency (Bulletin IT-496R, August 2, 2001).

Nonprofit Organization — an organization that has the following
characteristics: serves a public benefit, relies on volunteers at least for the
governance of the organization, except for tax benefits it has limited direct
control by governments, and does not make profits thereby making it
eligible for an exemption for paying income tax. Nonprofit organizations
are differentiated from registered charities on the basis of their status

under the federal Income Tax Act. Nonprofit organizations are also called
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“not-for-profit” or “non-profit” (Panel on Accountability and Governance
in the Voluntary Sector, 1999, p.119). Canada Revenue Agency defines a
nonprofit organization at a club, society, or association that is organized
and operated solely for social welfare, civic improvement, pleasure or
recreation, any other purposes except profit.

¢ Voluntary Organization — an organization working to serve a public
benefit that relies on volunteers at least for governance responsibilities. It
relies on some financial support from individuals and on limited influence
by governments except regarding tax benefits. The term is used to include
both registered charities and public benefit organizations that do not
presently qualify for registration under the Income Tax Act. Excluded are
large institutions such as museums, universities, colleges, hospitals and
nonprofit organizations that have corporate members and commercial
interests, such as trade associations (Panel on Accountability and
Governance in the Voluntary Sector, 1999, p.120).

No one of the definitions above adequately covers the diversity of activities and
organizational forms within the nonprofit sector. Within this thesis, the terms “nonprofit”
and “charitable organization” shall be used interchangeably to describe the types of
organizations under consideration, namely, those organizations established to serve a
public benefit. When discussing a registered charity, the term “charity” or “registered
charity” will be used. Figure 4 below identifies the relationship between how nonprofit
will be used in this thesis and other definitions used to describe organizations within the
nonprofit sector.

Because only the term “nonprofit” comes without exclusions of one kind or
another, it will be the term used to identify the sector and the types of organizations that
constitute the sector. When specific types of organizations are being referred to, the
definition will be consistent with those provided in Figure 5 below.

Terms related to the funding side of the sector, contrasted against the service

delivery side (public benefit), are:
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e Private Foundation — is a charitable foundation of which 50 percent or
more of the directors or trustees do not deal with each other and with other
directors and trustees at arm’s length; a person or group of persons who do
not deal with each other at arm’s length and contribute more than 50 per
cent of the capital (Sharpe, 1999, p. 44).

e Public Foundation — is a charitable foundation of which 50 percent or
more of the directors or trustees deal with each other and with each of the
other directors or trustees at arm’s length and have not contributed more

than 50 percent of the capital (Sharpe, 1999, p. 45).

Figure 5: Relationship between terms used to identify organizations in the
nonprofit sector.

Nonprofit Organization
All organizations serving a public purpose and whose motivations are NOT profit
oriented; relying on a volunteer-based form of governance; limited direct influence by

governments
Charitable Organization Voluntary Organization
May or may not be Includes registered charities
incorporated but serves a but NOT municipalities,
public purpose universities, colleges,
hospitals, or commercial-
related organizations;
volunteers used in
governance and other roles
®
Registered Charity

Is incorporated and has
registered status with
Canada Revenue Agency
under the Income Tax Act
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While the debate on which term(s) are most applicable to the sector continued,
work progressed on reforming the sector. Of particular note is the formation of the Joint
Regulatory Table and their subsequent recommendations that found their way into federal

budget tabled March 23, 2004.

Nonprofit Sector and the Federal Government

In November 2000, the Joint Regulatory Table (JRT) was formed as part of the
Voluntary Sector Initiative of the federal government and the voluntary sector in Canada.
The Table continued the work on regulatory issues that began with the Joint Tables’
report, Working Together (Joint Tables, 1999). The Joint Tables consisted of
representatives from government and the sector from three working groups addressing
building relationships with government, strengthening capacity within the nonprofit
sector, and improving the regulatory framework (p. iii). Some of the elements of the

report (pp. 9-12) are outlined in Figure 6 below.

Figure 6: Options presented by the working groups within the Joint Regulatory
Table

Table on Building a New Table on Strengthening Table on Improving the
Relationship Capacity Regulatory Framework
e Anaccord betweenthe | e Create a task force to e Legislative changes
government and the analyze the current including improved
sector to guide the funding situation and access to information,
evolving relationship recommend clarification of
e Assigning responsibility government-wide advocacy and education,
for the development of funding principles and studying liability issues
the relationship at the guidelines ¢ Institutional changes
ministerial level e Establish a National including a new
e Creation of a small Volunteerism Initiative framework for
secretariat to continue e Establish a sector regulatory oversight
the work of the Privy account as a subset of ¢ Administrative changes
Council Office’s Statistics Canada’s including new tax return
Voluntary Sector Task System of National forms for charities, the
Force Accounts and conduct introduction of
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Formation of a
permanent organization
to nurture the
relationship

Periodic meetings
between Cabinet
Ministers and leaders of
the voluntary sector
Improved funding and

the National Survey of
Giving, Volunteering
and Participating
Develop information
management and
information technology
employment initiatives

compliance
mechanisms, charity on
allowable “business-
related expenses”
Funding changes
starting with a study of
various funding
approaches to resolve
complexities in the

regulatory regimes current funding system

e A relationship with
Parliament

From this early report, the JRT consisting of seven representatives from charities
and seven officials from the federal government, three advisors and a secretariat of
officials, worked for two years examining the regulatory issues in Canada’s charities. In
April of 2003, a final report, Strengthening Canada’s Charitable Sector (JRT, 2003),
consisting of 75 recommendations was submitted to the Minister of Finance and the
Minister of National Revenue. The budget tabled by the Minister of Finance in March
2004 adopted 72 of the recommendations, most without revision. Hunter and Wyatt
(2004) note that several of the recommendations do not require legislative change. Those
recommendations that do require changes to the Income Tax Act fall into three broad
categories: transparency, intermediate sanctions, and appeals (p. 2). Generally the issues
in each category are:

e Transparency — changes to the ITA will require the Charities Directorate
of the Canada Revenue Agency to make available reasons for all decisions
on applications for registration of charities. Other changes include public
access to information about sanctions imposed on a charity for violations
to the ITA access to copies of financial statements charities file with their
annual returns, the sharing of information with others who regulate

charities.
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o [Intermediate sanctions — while no new rules are being introduced because
there are no new offences under the ITA, there will be penalties that can
be imposed before charitable status is revoked.

e Appeals — the only option for appeals has been to the Federal Court of
Appeal, an expensive and slow process. An appeals branch of the Canada
Revenue Agency will now hear appeals of rulings by the Charities
Directorate. It should be noted that the Federal Court of Appeal and the
Supreme Court of Canada have criticized this approach which is

inconsistent with the treatment of any other kind of tax matter.
Boards of Directors

Accountability for understanding the historical and legal context of operating a
nonprofit organization rests with citizens who agree to uphold the public trust by
becoming directors on the board of a nonprofit organization. That well-known politician
Ed Broadbent would chair a federal panel focused on accountability and governance
demonstrates the level of concern associated with how boards of directors operate. The
report notes that, “Accountability is the requirement to explain and accept responsibility
for carrying out an assigned mandate in light of agreed upon expectations. It is
particularly important in situations that involve public trust” (Panel on Accountability
and Governance in the Voluntary Sector, 1999, p. iii). While the history of the nonprofit
sector shows that some fundamental definitions are absent in the articulation of
expectations, particularly between registered charities, various federal Ministers and the
Canada Revenue Agency, the report puts forward eight tasks that form the core of a code
of good governance (Panel on Accountability and Governance in the Voluntary Sector,
1999, p. iv):

1. ensuring the board understands its responsibilities and avoid conflicts of
interest;

2. undertaking strategic planning aimed at carrying out the mission;
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3. Dbeing transparent, including communicating to members, stakeholders and
the public, and responding appropriately to requests for information;

4. developing appropriate structures for the organization;

5. maintaining fiscal responsibility;

6. ensuring that an effective management team is in place and providing
oversight of human resources;

7. implementing assessment and control systems; and

8. planning for the succession and diversity of the board.

The first five tasks are complicated by the lack of a clear definition of what is
meant by ‘charitable’ and the confusion between charitable purposes and charitable
activities that exists in the nonprofit sector.

Nevertheless, a growing concern is the liability of directors of nonprofit
organizations. In most cases, directors are not personally liable for contracts, acts or
omissions of the nonprofit corporation they are a director of because a corporation is
considered to be a separate legal person at law. Writing for Industry Canada, Burke-
Robertson summarizes the legal issues and liabilities facing directors (2004). Six areas
are identified:

1. Liability and contracts. Normally directors are not personally responsible for
the contracts that they sign on behalf of the nonprofit corporation provided
that the bylaws provide directors and officers with the authority to undertake
legal agreements on behalf of the organization. Problems can occur if the
legal documents do not adequately identify the nonprofit corporation of if
directors enter into contracts on behalf of a nonexistent nonprofit corporation.

2. Liability in tort. This pertains to situations where the directors’ own conduct
is tortious. Negligent mismanagement occurs when an injury suffered by
someone can be attributed to the carelessness in some area of the nonprofit
corporation’s operations. In other words, the board knew about or ought to

have known about a particular hazard and did nothing to remedy the situation.
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3. Liability for breach of fiduciary duty. This occurs when directors breach their
duties to the nonprofit corporation and the corporation suffers a loss that can
be directly attributed to the actions or omissions of the directors. Directors
have the duty to be diligent, competent, loyal, to act in good faith and to avoid
conflicts of interest.

4. Liability for breach of trustee duties. Directors of registered charities have a
greater exposure to personal liability than directors of other types of nonprofit
corporations. Directors of registered charities have additional responsibilities
more typically associated with trustees. Central to this additional
responsibility is that directors of registered charitable corporations must take
pro-active steps to protect charitable property. The failure of directors to act
in this way could open directors to being liable for the breach of his/her
fiduciary responsibilities or the breach of trust. Particular areas of concern are
liability risks from remuneration of directors, liability for breach of trust when
dealing with charitable property, breach of trust involving investment
decisions, liability risks from co-mingling of donor restricted funds, breach of
trust involving charitable objects, breach of special purpose charitable trust
involving donors. Each of these areas hinges on how the activities and
purposes of the charitable corporation acquire and utilize property given to the
corporation as well as fulfilling the donor’s restrictions on how that property
is to be employed.

5. Common law liabilities. This refers to the case when directors act outside of
the incorporation documents, bylaws, letters patent, and other governing
documents. In such cases, the director is personally liable for the decisions or
actions that they take.

6. Statutory liabilities. A number of provincial and federal statutes impose
personal liability on the directors of nonprofit corporations (p. 5). Most of
these statutes related to employees, reporting requirements, taxation and

environmental regulations. Directors are expected to be aware of and to carry
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out his/her duties in accordance with acts such as the Income Tax Act, Canada
Corporations Act, Winding-up and Restructuring Act, Competition Act,
Privacy Act, and the Anti-terrorism Act. Numerous other federal or
provincial acts also impact the nonprofit sector and directors are held
accountable for adhering to each one that is relevant to their jurisdiction and

operational context.

Political Activity by Nonprofit Organizations

One of the consequences of not having truly examined the definition of charitable
over the past 400 years is that the role of charities in actively engaging in political debate
and the formulation of social policy has remained a prohibited activity in Canada. In
2003 a long awaited clarification of what kinds of political activities registered charities
can become involved in (Canada Customs and Revenue Agency, 2003) was received with
some disappointment. Even though charities were consulted, little changed in how the
government viewed political and advocacy activities by registered charities. When a
follow up advisory was released by CCRA in 2004, the agency was responding to
“uncertainty” within the sector about what was and was not allowable, little in the way of
clarity was added to the issue of partisan politics.

The source of frustration for charities is that they frequently work in areas
affected by social policy decisions or political decisions made by government. Seeing the
consequences, say of, not raising disability payments to individuals or families for more
than a decade, charities working in this area are positioned to comment on the policy
decisions of government. Comments on a particular policy or politician put the
organization at risk for losing its registered charitable status — a critical tool in
fundraising as it gives the charity the right to issue tax receipts for donations. The threat
of de-registration means that registered charities cannot serve as advocates for the people
accessing services nor can they actively lobby for legislative changes that would
positively impact the lives of those most vulnerable in our society. In 2001, the CCRA
stated that,
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Under Common Law, political purposes are not charitable and an
organization will not qualify for charitable registration if at least one of its
purposes is political. In this regard, the courts have decided that
organizations seeking to achieve political objects, in whole or in part,
cannot be recognized as charities. Examples of purposes of a political
nature include:
o furthering the aims of a political party;
e promoting a political doctrine;
o persuading the public to adopt a particular view on a broad social
question; and
e attempting to bring about or oppose changes in the law or
government policy
As well, purposes that are so broad as to allow for unlimited political
activity are not acceptable. (November, p. 7, emphasis in the original)

The Income Tax Act allowed registered charities to commit no more than 10% of
the charities total resources (e.g., the combination of money, staff time, overhead, etc.) to
“non-partisan political activities” so long as those activities help accomplish the charity’s
purposes. This so-called “10% Rule” effectively gagged charities from all but the most
benign (in the government’s view) involvement in activities that could result in a policy
or regulatory change. The Act explicitly prohibits registered charities from engaging in
partisan politics, meaning supporting or opposing a political party or candidate for public
office.

In the grey area between the Common Law and CRA, charities on a daily basis
make decisions to support or oppose policies knowing that the risk they run is having
their charitable status revoked with the subsequent effect being the elimination of

revenues requiring tax receipts such as grants from foundations.

Nonprofit Sector Data

The Canadian Policy Research Network commissioned five reports on Canada’s
nonprofit sector between 2002 and 2004 (McMullen & Schellenberg, 2002; McMullen &
Schellenberg, 2003a; McMullen & Schellenberg, 2003b; McMullen & Brisbois, 2003;
Saunders, 2004). The first comprehensive look at the human resource situation in the

sector, the collective research identified some strengths and areas for concern.
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In general, working conditions in the nonprofit sector were found to be above
average compared to the business or public sectors in terms of access to benefits, flexible
work hours and training. However, significant human resource issues were identified that
bear on the sector’s ability to sustain its activities. Saunders (2004, vii) summarized the
research, finding much lower pay for highly skilled staff, concerns about the adequacy of
training and fewer opportunities for advancement. He found as well, that the “targeted
and short-term nature of most funding makes it difficult for non-profit organizations to
invest in capacity building.... Project funding also weakens the ability of non-profits to
engage in long-term planning and to adhere to their primary missions, which can turn
staff commitment into disillusionment” (p. viii).

In her report, Funding Matters: The Impact of Canada’s New Funding Regime on
Nonprofit and Voluntary Organzations, Scott (2003) continues the focus on funding
issues and the concerns arising in the nonprofit sector. She writes,

The sense of alarm expressed by the nonprofit and voluntary sector community
stems mainly from how organizations are funded. Many organizations that
survived government funding cutbacks of the 1990s are financially fragile
because they are now dependent on a complex web of unpredictable, short-term,
targeted project funding that may unravel at any time. (p. xiii, emphasis in
original)

Specifically, Scott identifies seven trends that undermine the sustainability of the
nonprofit sector (pp. Xiv-xv):

1. Volatility — representing the large swings in revenue that can be
experienced as nonprofit organizations seek to diversify their funding
base.

2. Mission drift — indicating the trend for nonprofits to move away from their
core purpose in order to secure funding from narrowly prescribed project
grants or government contracts. This movement away from the core

purpose erodes a nonprofit organization’s credibility in the community.
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3. Loss of infrastructure — with the focus on project funding and growing
restrictions on administrative costs including rent and utilities, nonprofit
organizations are losing their basic infrastructure.

4. Reporting overload — increasing numbers of short-term contracts and
multiple funders with expanded reporting requirements has meant that
nonprofit organizations are spending increasing amounts of time reporting
to funders rather than providing services.

5. House of cards — referring to the trend for funders requiring financial or
in-kind contributions from other sources prior to committing their funds.
The loss of one contract or partnership agreement can result in the collapse
of the entire funding structure.

6. Advocacy chill — speaking out for one’s clients has become an
increasingly risky activity as nonprofit organizations “have to cobble
together different projects and partners in order to survive” (p. xv).

7. Human resources fatigue — which draws attention to the fact that
employees and volunteers in the nonprofit sector are stretched to the limit

to meet service delivery challenges on diminishing resources.

In 2003, Statistics Canada conducted the first national survey examining the state
of nonprofit and voluntary organizations. The National Survey of Nonprofit and
Voluntary Organizations (NSNVO) (Statistics Canada, 2004) gave Canadians their first
glimpse at the organizations making up the nonprofit sector and what they found was
surprising at many levels. First, it was found that there are 161,000 nonprofit
organizations in the country employing over 2 million people. With $112 billion in
revenues, the sector represents approximately 7% of the gross domestic product (about
8.5% if the value of volunteer time contributions were factored into the calculation).
While about a third of that revenue is attributed to the comparatively few hospitals,
colleges and universities (together counting for about 1% of the total number of nonprofit

organizations), nearly $75 billion in revenues comes from the smaller organizations — two
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thirds of which have annual revenues of less than $100,000. Just over half of the
nonprofit organizations in Canada operate without paid staff and rely on volunteers alone
to accomplish their work in the community.

On the revenue side, it was found that 49% comes from government sources,
earned income amounts to 35% of revenues and donations only account for 13% of
revenues. With government cut backs and pressures by increasing numbers of nonprofit
organizations to solicit funds from donors, financial pressures are extreme. While large
institutional organizations, those with budgets over $10 million, are more likely to
depend on government, smaller organizations depend on earned income, gifts and
donations.

The question of whether or not nonprofit organizations can be sustained in this
environment hangs threateningly over the sector. The NSNVO made the case poignantly
by stating,

Nonprofit and voluntary organizations appear to be experiencing difficulties
fulfilling their missions or achieving their organizational objectives, which may
limit their ability to contribute to community. Just over one-half reported having
problems with planning for the future, recruiting the types of volunteers needed
by the organization and obtaining board members. Just under one-half reported
problems with retaining volunteers, obtaining funding from other organizations
such as government, foundations or corporations and obtaining funding from
individual donors. (Statistics Canada, 2004, pp 5-6)

Of those organizations that receive government funding (nearly 50% of all
nonprofit organizations) nearly 60% reported having problems as a result of reductions to
government funding, an unwillingness of funders to support core operational expenses
such as administrative costs or long-term programs), and dependency on short-term

project funding.
The Calgary Context

All of the organizations participating in the interviews as part of this research are

based in Calgary. A recent examination of Calgary’s nonprofit sector by the Calgary
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Chamber of Voluntary Organizations (CCVO) demonstrated that nonprofit organizations

in Calgary shared five difficulties with their counterparts across the country:

1.

A lack of sustainable funding compounded by lack of financial support for
administrative and overhead costs. As well, organizations reported a lack
of independence and autonomy in making budget decisions (CCVO, 2005,
p. 1).

Human resource concerns especially offering competitive salaries to
recruit and retain staff. Also reported were concerns related to workplace
stress, low morale, a lack of training, few opportunities for advancement
and a lack of human resource management expertise (p. 1).

Difficulty in securing additional resources to participate in and manage
partnerships with other nonprofit organizations and with funders (p. 1).
Challenges making and implementing long-term strategic plans due to
short-term and often unstable funding (p. 1).

A lack of capacity to monitor and manage information technology and

physical infrastructure (p. 1).

The situation in Calgary was found to be different in three ways (p. 1). First,

Calgary’s nonprofit sector had much lower expectations that they would see increased

government support than the rest of the nation. Typically, Calgary-based nonprofit

organizations were more inclined to consider ways of earning the needed financial

resources. Second, strategic planning was a more generalized activity in Calgary than in

the rest of the country. However, while planning may be taking place more commonly,

the sector in Calgary faced barriers to implementing its plans because of the short term

and unstable nature of funding. Finally, staffing issues were more pronounced in Calgary

than elsewhere in Canada. The extremely tight labor market in Alberta is likely creating

concerns for nonprofit organizations who cannot make competitive salary offers to

employees.

The new information coming in the past few years paints a picture of a sector on

the verge of radical change through either collapse or reformation. What is evident at
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every turn is that as it is currently structured the sector is generally not sustainable. It
cannot recruit or retain its most talented employees, a drifting sense of purpose is eroding
ties to the community from which comes the support and mandate to operate, and funding
appears to vastly inadequate for the tasks being undertaken by the sector. While some are
certainly succeeding in this environment — primarily the large and influential
organizations and institutions — most are frighteningly near to closure. With over 80,000
organizations having significant problems planning for the future, the nonprofit sector in

Canada is at a crossroads.

Summary

This chapter has presented a brief but detailed overview of the history associated
with nonprofit organizations and charities specifically. This chapter is intended to
sensitize the reader to the broad issues, historical and contemporary, that affect the
sustainability of Canada’s nonprofit sector. The focus on registered charities is provided
as it is the only area pertaining to the nonprofit sector that has been the focus of
legislation and legal analysis. Yet, despite over four centuries of legal debate, real clarity
over the roles, responsibilities, scope and even definition of charitable organizations does
not exist in a satisfactory form. For nonprofit organizations, a broader class than
registered charities, there is no body of law per se. For this larger body of nonprofit
organizations, precedents set for charities act as a guide for what is and is not allowable.

Over 400 years of history have set the foundation for charitable activities in
Canada. It is surprising that over that period of time very little has changed in defining
what counts as charitable. Today, contemporary issues are argued by analogy to be
similar to something mentioned in the Statute of Elizabeth penned in 1601. Provision of
internet services, for example, are made analogous to “highwaies.” A source of
frustration for the Courts is the reluctance of governments to examine the definition of
charitable with an eye to revising or updating the existing four heads of charity conceived
by a monarch who saw the establishment of charities as one way to relieve the state

treasuries of the burden to pay for the provision of services to the citizenry, e.g.,
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education and health care. Today, Elizabeth I’s legacy is still alive however, now
regulated by the arm of government responsible for collecting taxes — a purpose
obviously in conflict to the establishment of organizations that are tax exempt. In the
middle of this tug of war between the courts and the Income Tax Act, are nonprofit
organizations. Lacking a definition of “charitable”, these organizations choose to
organize themselves with various objects thus becoming trusts, foundations, nonprofit
organizations, registered charities, and other forms less easy to label. Boards of directors
have accountabilities and responsibilities to a range of external Acts and laws as well as
to the purpose for which the nonprofit organization was established to address.

The definitional issue, significant on a historical basis and because it binds a large
portion of the nonprofit sector to the Income Tax Act, has been pushed aside because of
the immense immediate challenges to the sector shown in recent sector research. For
most Canadians, awareness of the nonprofit sector is limited to the few organizations they
may have had contact with as a child (e.g., Scouts, Girl Guides, the YMCA or community
soccer league) or as someone requiring a service (e.g., women'’s shelter, cancer support
group, senior’s housing or counseling). What is unknown to most is that the very vital
services provided by the sector — health care, education, services for the most vulnerable
in society, protection of the environment as so on — are cracking under the combined
pressures of under funding, competition for employees with the resulting challenge of
acquiring much needed skills, and the erosion of the sector’s purpose in society.

It is in this light that we move to the next section of this thesis and employ
grounded theory to gain an understanding of how nonprofit organizations address the

issue of sustainability.
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CHAPTER THREE: APPROACH TO THE RESEARCH

The selection of a research method should be driven by the nature of the research
question. The exact methodology used by each branch of interpretive inquiry varies with
the desired end product (Stern, 1992, p.54). For this thesis the general question that
guided the research was:

How do senior administrators understand and realize sustainability in his/her

nonprofit organization?

A related question also addressed in the focused interviews with senior administrators of
nonprofit organizations was:

What are the factors contributing to or detracting from activities designed to

make a nonprofit organization sustainable?

The questions arose from my own knowledge and familiarity with the nonprofit
sector. As a past senior administrator in a smaller charity and as a current senior
administrator of a post-secondary-based institute (with mandates to both conduct research
in the nonprofit sector and generate educational programming), I had access to
information and opportunity to interact broadly with nonprofit organizations in Canada.
My personal experience within the nonprofit sector spans nearly three decades. In
addition, in the role of consultant, author, and ‘expert,’ I contributed to the generation and
dissemination of ideas to senior administrators in the nonprofit sector. Senior
administrators were making comments at conferences, local events, in course work, and
through a variety of other means that, though the demand for services was increasing,
there were fewer resources available to deliver services.

The question of “sustainability” had become (and continues to be) one of the most
common issues faced by senior administrators of nonprofit organizations. Even though
the question is commonplace, there is no common understanding about how the
sustainability issue was understood nor what it meant to both senior administrators and
their organizations. My interest in trying to formulate a theory about the sustainability of

nonprofit organizations from a qualitative perspective runs counter to the dominant trend
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of quantitative economic and contract theory being generated by scholars to describe the
nonprofit sector. Going into my research, I believed that the ways in which senior
administrators were making sense of his/her particular situations could be conceptualized
and described through a grounded theory. Such a theory would be of benefit to nonprofit
organizations and the discussions going on within them because it would frame the
conceptual elements within the common sense interpretations of real administrators
making real decisions within a complex operational environment.

Grounded theory is an appropriate methodology for this research because it
allows for the generation of theory in areas where an extensive literature base or
theoretical frameworks do not exist. In Canada, inquiry into the nonprofit sector has been
extremely limited. An extensive scan of Canadian nonprofit sector “research” (including
formal academic research, consultant driven research, research on a variety of issues
undertaken by individuals and agencies, and occasional opinion papers) showed that 355
pieces were undertaken between 2000 and 2002 and that 114 pieces were produced in the
two decades from 1980 to 2000 (Research to Practice Steering Committee, 2002). Very
little research, particularly scholarly work, exists in Canada from which to draw any
guidance. What is evident from the lack of research is that a great number of areas need
further inquiry. As the following section will outline, much of this research, broadly
defined, focuses on a few operational areas such as volunteer management and fund
raising. Another emphasis in the broader international literature is on organizational
effectiveness and efficiency.

Remaining unaddressed was the bigger question of organizational sustainability,
which would encompass the operational areas covered by the literature and would go
beyond by inquiring into what was driving senior administrators in the sector to make the
decisions they were making associated with sustainability. Taken together, all of this
demonstrates that any kind of extensive literature base or theoretical frameworks for
nonprofit organizations (or the nonprofit sector as a whole) do not exist. Therefore, a
grounded theory inquiry was an ideal approach to begin to generate theory where none

exists.
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Grounded Theory in This Research

Grounded theory takes a specific orientation to the research focus (definition of
the problem), research process (data collection and analysis), the role of the researcher,
and the research outcome (conclusions and interpretations) that is helpful in
understanding the social processes associated with sustainability in the nonprofit sector
(Bartell, 1995, p.125). In the case of my research, each of these four areas had a specific
contribution to make. The linkage between these areas and my research is presented in

the following sections.

Research Focus

In terms of the research focus, grounded theory is very suitable for an
investigation into how nonprofit organizations understand, react or adapt to, and position
themselves relative to factors effecting long-term sustainability. Typical research into the
nonprofit sector emphasizes statistical analyses, presents the results of empirical
investigations (including case studies and surveys), compares or contrasts or analyzes
several empirical studies, presents simple counts, cites legal precedents, and employs a
variety of other basic quantitative approaches. The primary concentrations of this body
of research are (Dow, 2002, pp 7-12):

e volunteering (e.g. Canadian Council on Social Development, 2002a,
2002b, 2002c; Reed & Selbee, 2002, 2001a, 2001b, 2001¢, 2001d, 2001e¢;
Handy, Cnaan, et al, 2000),

e donating (e.g. Canadian Centre for Philanthropy, 2000; Myers &
Malabone, 2001a, 2001b; Pinney, 2001),

e government relations (e.g. Brock, 2002, 2001; Good, 2001; Shields, 2002),

e legal matters (e.g. Broder, 2000; Drache & Hunter, 2000, 2001; Moran,
2001; Sossin, 2001; Volunteer Canada, 2002),

e the state of Canadian voluntary sector research (e.g. McKechnie, Newton,

& Hall, 2000; Dreessen & Reed, 2000; Reed & Howe, 2002),
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the voluntary sector and its financial dimensions (Azmier, 2000, 2001;

Hall & Banting, 2000),

e organizational development (e.g. Clemens & Wood, 2000, 2001; Foster &
Meinhard, 2002; Hossli, 2000),

e governance and leadership (e.g. Gill, 2001a, 2001b, 2002), and

e human resource management (e.g. Safrit & Merrill, 2002).

These research concentrations are predictable and not at all surprising because
together they form the foundation of common operational issues identified by nonprofit
organizations. How to work with volunteers, issues between board and staff, managing
staff and developing an organization with limited resources, and generating required
resources have been common unresolved concerns in the nonprofit sector from its earliest
days. On the surface, they share the core question of how to mobilize people and other
resources to achieve certain charitable ends in the community. Grounded theory offers an
opportunity for research to go beyond describing these issues and concerns in empirical
ways. In this sense, grounded theory presents a very different approach and research
perspective on situations that are commonplace and familiar to those in the nonprofit

sector.

Research Process and the Role of the Researcher

Grounded theory situates the researcher in the research as an adjuvant. As an
adjuvant the researcher both affects the research process and is affected by the
interactions within the research. This role is fundamentally different from some branches
of interpretive research in which the researcher is more of a catalyst. In those settings,
“the researcher manipulates the circumstances, affects changes and then withdraws
unchanged at the completion of the procedures” (Bartell, 1995, pp. 128-129). In the
adjuvant role, a grounded theory researcher is looking for social, organizational or
psychological processes that are fundamental to social life (Charmaz, 1994, p. 98). This

raises the concern that researchers not trained as sociologists may not be able to observe
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fundamental social processes (Piantanida, Tananis & Grubs, 2004, p. 333). Charmaz
(1994) concludes her thoughts on the issue by noting that the processes being observed
depend on the “researcher’s training and interests” (p. 98). In effect, this means that the
researcher’s training and research interests are the interpretive lens through which social
processes operating at the organizational or social psychological level are viewed. As a
researcher, I bring a wide range of training to bear on this research including: nonprofit
management training, board governance training and former graduate level work in
critical theory. My research interests span a variety of nonprofit-related areas including
ethics, sustainability, board governance and planning. As a director of a research institute
with over 30 years of experience in the nonprofit sector, I have been engaged in scholarly
activity along many different lines.

My involvement in the interviews, conversations, and numerous events attended
during the course of this research, as well as my day-to-day work, influenced the
completion of the research process. It also expanded and altered me as a researcher and
as a professional in the nonprofit sector. My background and knowledge enabled me to
find comprehensible categories and generate an emergent grounded theory by weaving
together what was said and observed. In all cases, the experience of a participant
deepened or altered my own understanding of how nonprofit organizations carry out their
missions.

Grounded theory’s framework of continuous and simultaneous collecting, coding,
and analysis supports a holistic experience for the researcher because the dynamics of the
phenomena being investigated and the research process itself are encountered
concurrently (Bartell, 1995, p. 127). In the research, I have used both qualitative and
quantitative methods of data gathering, however in both methods I followed Bartell’s

(1995) commitment to grounded theory’s focus on the process rather than the unit.
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Sources of Data

During the research, conducted from May 2001 through to June 2005, data came
from a number of sources. Below are listed both primary sources of data and secondary
or verifying sources of data. Primary sources of data are limited to the focused
interviews conducted with senior administrators and two additional interviews
confirming theoretical saturation. Verifying sources of data are at least one level of
abstraction removed from the focused interviews. As theoretical categories were being
developed, I was able to bring ideas and early conceptions forward into discussions with
a variety of groups attending public workshops or discussions. The data received from
these sources both helped craft the theoretical categories and ensured that the emerging
theory met the criteria for a quality grounded theory discussed later.

In grounded theory, the researcher is expected to be immersed fully in the area of
inquiry. This means that to conduct grounded theory research as set out by Glaser and
Strauss (1967), the researcher becomes part of the culture and setting of the inquiry. Data

from such immersion leads to conceptual density and robust theory development.

Primary Sources of Data

The following sources of data were collected as primary data for the research.

e FEight in-depth, focused key informant interviews. These interviews were
conducted with senior administrators of registered charities (one of which
had let its registered status lapse due to sustainability issues discussed later
in the thesis). Each interview had general guiding questions that changed
slightly over the course of the research as concepts and categories began to
form. A strict structured interview protocol was not followed to ensure
that participants could range freely in discussing issues and ideas related
to sustainability. Details of the organizations and the senior administrators

follow below.
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e Follow-up telephone calls as well as email communications were used as
needed to clarify statements made by those interviewed.

e Two shorter, focused key informant telephone interviews to confirm
theoretical saturation.

e Regular (monthly) review of archival information including annual
reports, web sites of nonprofit organizations, bulletins and sector reports.
This activity takes place on a regular basis as part of my role as Director
of the Institute for Nonprofit Studies. Nonprofit organizations provide me
with updates and changes to programs and often discuss strategic planning
activities as part of an ongoing exchange of information between the

Institute and the nonprofit sector.

Verifying Sources of Data

Secondary sources of data that helped inductively and deductively form the
theoretical categories. The data provided was not interview data but rather commentary,
critique, and discussion of emerging theoretical categories along the way to consolidating
the theory that concludes this thesis. In this way, data from these sources helped verify
the theory that I was formulating. The secondary sources included:

e Formal and informal engagments with nonprofit sector staff, volunteers,
and board members through a variety of scholarly and public activities.
These activities ensured that the emergent theory met the criteria for a
quality theory and specifically that the theoretical categories were
understandable and useful to nonprofit organizations in the nonprofit
sector (McNabb, 2002, p. 314). Examples include:

» Presentation of initial research findings to trustees, executive
directors and senior managers of public libraries at The Alberta
Library Conference in April 2006.

» The completion of five related research projects on the nonprofit

sector through the Institute for Nonprofit Studies, Mount Royal
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College. Topics of the research included: volunteer motivation
over the long term, legal issues facing the nonprofit sector, job
quality and job satisfaction of executive directors (Seel &
Angelini, 2004, 2005), expanded statistical applications of the
National Survey on Giving, Volunteering and Participating to
nonprofit sector planning, and a comparative policy analysis
assessing the retention of values statements from legislation to
implementation.

The creation of 11 core course curricula related to the Bachelor of
Applied Nonprofit Studies degree at Mount Royal College.

Courses cover topics such as foundations of the nonprofit sector in
Canada, operational planning and evaluation, strategic planning,
board governance, statistical applications, ethics, fundraising,
volunteer management and two directed field studies sessions. The
curriculum was developed in consultation with the nonprofit sector
and selected funders.

Three provincial voluntary sector conferences (Vitalize 2002,
2004, 2005) where multiple sessions were presented with audience
participation involving over 150 nonprofit agency representatives
at each conference;

Multiple public planning meetings for the Calgary Chamber of
Voluntary Organizations where the policy issues and concerns
related to nonprofit sector capacity and sustainability were
discussed;

Involvement in multiple public consultations activities within the
Voluntary Sector Initiative and the Canadian Volunteerism
Initiative concerning regulatory reform and capacity building

(related to sustainability) within the nonprofit sector;
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» Presentation of a scholarly paper at two international research
conferences (Association for Research on Nonprofit Organizations
and Voluntary Action (ARNOVA, 2003, 2004)); and,

» Uncounted public meetings, discussions (face-to-face and
electronic), and emails where the topic of sustainability was being
discussed.

Formal and informal discussions with nonprofit sector representatives as
part of the National Learning Initiative and the Community of Inquiry
initiative. I participated as a founding member of each initiative starting
in 2000 and engaged in bi-monthly meetings with other post-secondary
institutions, nonprofit organizations with significant training programs,
federal government departments, community foundations and the
Association of Canadian Community Colleges. Both initiatives focus
“capacity building” within the nonprofit sector. The National Learning
Initiative carried out national research into leadership within the nonprofit
sector and conducted a major conference of nonprofit sector leaders and
stakeholders in nonprofit sector capacity building such as Human
Resources and Skill Development Canada. As well, nonprofit
organizations along with postsecondary institutions with nonprofit-related
educational programming from across Canada came together to discuss
capacity and leadership issues on an annual basis from 2000 to 2005. 1
was a participant, leader and facilitator in all but a few of those gatherings.
Participation on a provincial leadership committee of the Alberta
Nonprofit and Voluntary Sector Initiative (sponsored by the Government
of Alberta) examining a partnership between the Government of Alberta
and the nonprofit sector in the province. Meeting monthly since early
2004, this committee is working to create a formal relationship similar to

the Accord struck between the federal government and the nonprofit sector
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in 2001. A focus is the capacity of the nonprofit sector to sustain itself
over the long term.

e Observations of nonprofit sector staff, volunteers, and board members at
public meetings, consultations, information interviews, events, and
educational sessions taking place on a weekly basis at the community

level.

Key Informant Interviews

Key informant interviews were held with the most senior administrator
responsible for the day-to-day operations of eight nonprofit organizations. The selection
of key informants was guided by input from Volunteer Calgary and from The Calgary
Foundation. Each of these organizations works closely with several hundred local
nonprofit organizations. As well, both are familiar with hundreds of senior
administrators through well-established and long-standing networks.

I asked the Executive Director of Volunteer Calgary and President and CEO of
The Calgary Foundation to review my research question and suggest nonprofit
organizations that have had a critical incident related to sustainability. Suggestions of a
critical incident included such things as loss of charitable status, significant growth,
significant reduction of services, and change in mission or primary focus. The names of
10 organizations were requested from Volunteer Calgary and The Calgary Foundation.
Seventeen names of organizations were provided and eight senior administrators agreed
to an interview. Even with the diversity of organizations, saturation was reached at the
sixth interview. A seventh and eighth interview were conducted and results from seven
interviews used in the research. The eighth interview was not used because while it
produced data consistent with the other key informant interviews, the organization was a
public foundation and therefore substantially different from the others included in the

study.
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A brief description of each of the eight nonprofit organizations and the experience
of the senior administrator is provided below. The names of the nonprofit organizations

and the individuals interviewed have been changed to protect anonymity.

Nonprofit Organization 1 - Innovations Dance Company. Susan, General Manager.

After more than 20 years of innovative dance, this company has retained its
original senior administrator — Susan. The focus of the board is to help meet the financial
targets that enable Innovations to fulfill its artistic and educational mandates. Nearly
60% of the organization’s planned revenues come from fundraising. The board takes
very seriously the philosophy of achieving an annual balanced budget. With careful
spending and minimal reliance on government subsidies, the annual budget has grown
from $425,000 to nearly $2 million. They have operated profitably since 1994. As they
put it, “Our current financial status is the envy of our peers in the arts community”.
Additional revenues are generated from touring and a dance school. A small percentage
comes from government in the form of grants.

Susan is responsible for all aspects of operations and besides the artistic

director(s) is the principle contact with the board.

Nonprofit Organization 2 - Sandwich and Juice. Cynthia, Executive Director.

This agency began as a program of the World Job and Food Bank in 1990.
Seeing tremendous growth in the demand for its services, Sandwich and Juice became a
nonprofit society of its own in January 2001. Its funding comes from various projects
such as bi-annual fundraising events, summer festival programs, a canister program,
donations from foundations, corporations and individuals within the community, a 25-
year annuity from the Banyan Tree Foundation and in-kind support from the Calgary
Interfaith Food Bank. Additional funding comes from a casino every 18 months. At the

time of the interview, the organization was beginning to address fundraising in a
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coordinated fashion, forming for the first time an annual operating budget and plan. The
annual budget at the time of the interview was approximately $129,000.

Cynthia has less than two years of experience as the senior manager and only staff
person with the organization. A principal concern is writing grant proposals to
government and corporate funding bodies. Oversight of the lunch preparation is also a
responsibility, however, a dedicated group of volunteers actually prepare and deliver the

bagged lunches to various sites across the city.

Nonprofit Organization 3 - One to One. Janet, Manager.

One to One offers is an organization that facilitates the participation of single
adults in a variety of activities perhaps not otherwise available or comfortable without a
partner. A grassroots membership organization they identify a strength in the support and
friendship they give each other. They hold dances, hikes, drop in lectures, dinners and
other events to encourage friendship. One to One was formed in 1978 and was the first
organization of its kind in Canada. One to One has provided a network of support
activities, referral services, education and encouragement to thousands of single people.
At its height, it had close to 500 members and is currently working to rebuild its
membership base from a low of approximately 150 members. The organization let its
registered charitable organization status lapse because the paperwork was found to be
excessively onerous. Funding comes from modest activity fees and a casino once every
18 months that provides core operational funds. The annual operating budget is
approximately $35,000 — with the costs coming from the lease of space and Janet’s part
time salary.

Janet has been with One to One for 15 years and within the past three years took
on the management of the organization. She is the only staff person and is supported by a
volunteer board and a small group of volunteers that coordinate the activities held by the
organization. While not holding the title of executive director, she has all the

responsibilities of a person in that role.
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Nonprofit Organization 4 - Youth Impact. David, Executive Director.

Formed in 1990, Youth Impact emerged in response to ethnic violence in the city.
Professional people with legal, social services, educational and medical backgrounds
came together and shared their observations and ideas for a solution. From these
discussions, it became apparent that what was needed was the development of a support
system for immigrant youth in the educational, social, health, family and criminal justice
areas. Since its inception, several projects have been initiated and hundreds of immigrant
youth and their families have been helped through the programs. Youth Impact has a
diverse funding base ranging from the United Way, corporate donors and grants from the
three levels of government. The annual budget is approximately $150,000.

David has 15 years of experience and is the founding executive director. He came
into the role with no experience as an executive director. He was the first employee of
the organization and remained the only employee until recently. David has broadened his
experience by learning from board members with backgrounds in business, education,

health care and policing. He now supervises four staff.

Nonprofit Organization 5 - Point Source for Children. Nancy, Executive Director.

Point Source for Children is a family-centered, community-based, central access
point of information for families of children with special needs in the Calgary Rocky
View Region. The organization provides a unique service in the province by being the
central point of contact and referral for families seeking services for children with
disabilities. Point Source formed to address the need for a community-based, single-
entry resource service to parents of children with disabilities that would assist with needs
identification, provide information about resources and referrals, support parents in

meeting the needs of their child, and advocate for the child and family.
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Formed in 1997, Point Source has two formal partnerships with major disability
serving agencies in the city. Major funding comes from the Calgary and Rockyview
Health Regions as well as from a collective of small business people. This collective of
19 business people run a chuck wagon racing team that generates revenue for charitable
activities in Calgary. Donations from this group cover nearly 25% of the $300,000
annual budget required by Point Source.

Nancy has eight years of experience and is the original executive director of the
organization. While she came with some management experience, she had no
background in being an executive director. Forming the funding relationship with the
group of business people has brought her considerable information on financial
management, fundraising, and event management. Her ability to work with the other

organizations that Point Source refers parents to, is considered a primary skill.

Nonprofit Organization 6 - Destiny Child Care. Andrew, President and CEO.

Destiny Child Care has a history of success in helping children that goes back to
1943. The organization’s experience covers a full range of disabling conditions whose
severity can vary as well. The organization works to make a positive difference in young
lives that have been touched by difficulties at birth, illness, childhood accidents, genetic
conditions or prenatal problems. Destiny believes that every child deserves a chance to
reach for and achieve his/her full potential. Working with the child, family and
community, Destiny provides the opportunity to build foundations that will last a
lifetime. To accomplish this, Destiny Child Care has developed a number of specialized
educational and therapeutic interventions involving staff from a variety of backgrounds
including, teachers, nurses, speech and language pathologists, physiotherapists,
occupational therapists, a music therapist and psychologists. Destiny also provides
outreach, educational and therapeutic consultation services to children who are enrolled

in various childcare centres or day homes throughout Calgary.
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Andrew has been the President and CEO of Destiny from more than 10 years,
having previously worked for the provincial government. Working with nearly 80 staff,
Andrew bases his management style on 12 organizational values statements. With an
annual budget of about $3.4 million, Destiny has Alberta Learning cover over 70% of
operating costs. Donations and fees each amount to about 8% of the operating costs. The

remaining funds come from the United Way and other areas within government.

Nonprofit Organization 7 - The Gallery. Vanessa, Executive Director.

The Gallery is a public art gallery dedicated to exhibiting contemporary art. The
Gallery has been part of Calgary’s cultural life for over 25 years, and is one of Canada’s
largest non-collecting contemporary art galleries. The Gallery operates from two heritage
buildings and offers between 12 and 15 major exhibitions each year that showcase works
by emerging and established Calgary artists; works by leading Canadian artists; and
traveling exhibitions from prestigious institutions such as the National Gallery of Canada
and the Winnipeg Art Gallery. In 2005, it had an annual operating budget of $2,969,480.

From hands-on art activities and video screenings to gallery tours and artist talks,
The Gallery offers interactive public programs for all ages. The Gallery provides
Calgarians with the opportunity to meet the people behind the art and investigate current
cultural issues. The Gallery’s art education programs are available for school groups
from Kindergarten to Grade 12.

Vanessa was appointed to the position of Executive Director of The Gallery in
April 2004. She has over 10 years of senior management experience in large nonprofit
organizations and two years as executive director of a corporate foundation. She is one
of the few Canadians to hold a Masters Degree in Nonprofit Management from McGill

University.
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Nonprofit Organization 8 — The Community Gives. Tom, Senior Grants Officer.

Founded in 1955, The Community Gives is a “public foundation that connects
donors and the broader community by assisting donors in reaching their charitable goals”.
Donations, most endowed in perpetuity, are invested and the income from the
investments is given back to the community in the form of grants. The Community Gives

provides grants to support organizations in the areas of:

e Arts and culture,

e Human services,

e Education and lifelong learning,
e Environment and animal welfare
e Health and wellness, and

e Neighborhoods.

The Community Gives encourages and supports dialogue on issues affecting the
community. It sees itself as a catalyst for positive change. Currently, The Community
Gives has financial assets valued at approximately $265 million. For the year ended
March 31, 2005, the Community Gives made grants of $25 million to 515 registered
charitable organizations in Calgary and area.

Tom has been with The Community Gives for five years and is the senior granting
officer responsible for the oversight of the granting process and priorities. His
background includes significant fundraising experience within the nonprofit sector, most

recently at a major post-secondary institution.

Coding the Data

Consistent with the grounded theory approach (Glaser & Strauss, 1967), coding
consisted of examining data and identifying similarities that were pulled together and
identified as concepts. The iterative process of asking or observing individuals engaged

in the nonprofit sector, coding, and categorizing continued throughout the period of field
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research. Central to the process of sorting, coding and making meaning of the data is
“memoing”. Glaser (1978) is intent on getting researchers to interact thoughtfully with
the data and emphasizes the process of memoing to support the creative interaction

between researcher and data:

The core stage in the process of generating theory, the bedrock of theory

generation, and its true product is the writing of theoretical memos... Memos are

the theorizing write-up of ideas about codes and their relationships as they strike

the analyst while coding... Memo-writing continually captures the ‘frontier of the

analyst’s thinking... (p. 83, emphasis in original)

Addressing researchers, Strauss and Corbin (1998) also stress the importance of
the researcher’s thinking and interpretive process:

We want readers to understand what we say, to understand why they are using
certain activities, and to do so flexibly and creatively. We want them to question,
to be able to easily move from what they see and hear and to raise that to the level
of the abstract, and then to turn around again and move back to the data level. We
want them to learn to think comparatively and in terms of properties and
dimensions, so that they can easily see what is the same and what is different.

The importance of methodology is that it provides a sense of vision, where it is
that the analyst wants to go with the research. (p. 8, emphasis in original)

For interviews with senior administrators, a focused interview process (Merton &
Kendall, 1946) was considered the most appropriate approach for four reasons. First, the
focused interview engages people who have been involved in a particular situation. In
the research this meant that senior administrators with the responsibility for ensuring the
sustainability of the nonprofit organization were selected because they had direct
personal experience with operational and strategic aspects related to sustaining his/her
organization’s activities. Second, the focus interview questions emerge from situations
that were analyzed prior to the interview taking place. In the research, this was a
particular challenge because grounded theory demands that researcher judgments and
foreknowledge be suspended. Given my experience and ongoing role in the nonprofit
sector, I have access to information that could influence the interview process. It is also

apparent that the interview has to be about something that senior administrators view as
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substantial for them to agree to participate in the research. A balance was struck by
creating broad areas for discussion known to be of high importance in the nonprofit
sector (e.g., sustainability, civil society, perception of the nonprofit sector) rather than
specific operational-level questions. This allowed the interview to be both focused and
unrestricted since within those broad areas the conversation that resulted could range
wherever the participant wanted. Third, the focused interview proceeds using an
interview guide. Based on the broad discussion areas, the interviews emphasized open-
ended questioning, clarification, and encouraged the participant to explain his/her
perspective as fully as possible. Each participant was given sufficient time and latitude to
respond completely. Finally, the focused interview seeks experiences, attitudes, and
emotions of the participant associated with the discussion areas. Participants commented
that the interview was helpful in giving them the opportunity to express his/her opinions,
frustrations, successes and so on. Many indicated that they did not have the opportunity
to reflect on his/her work and experiences prior to this research. As a result, the research
tapped into a wealth of experiences, attitudes, and emotions that participants willingly,
even eagerly, shared.

Glaser (2001) has expressed concerns that grounded theory as a research method,
could be jeopardized by overly scripted interviewing. At its worst, “this format for
interview would stifle theoretical sampling and stop it dead in its tracks... Especially
with uniform coverage” (Glaser, 2001, p. 172). The concern being expressed by Glaser
has more to do with structured interviewing, where the same questions are asked in a set
time period of every participant; where the interviewer controls the pace and treats the
questions like a script; and where the interviewer remains neutral, never interjecting
his/her comments on the respondent’s answers (p. 172). This is a principle reason I
adopted an interview style that is less structured and permitted me the opportunity to

understand the interviewee’s point of view.
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A Discussion on Grounded Theory

Weiner (1990) points out that there is confusion over what constitutes ‘theory’ in
grounded theory. “Grounded theory” as conceptualized by Glaser and Strauss (1967) is
not a theory in and of itself but rather an approach to produce theory from qualitative data
gathered through fieldwork with those engaged with the social phenomenon being
investigated. McNabb (2002) states that, “the primary objective of grounded theory
research is to develop theory out of the information gathered” (p. 302, emphasis in the
original).

The name “grounded theory” refers to the outcome of using the methodology.
When first conceptualized, grounded theory was offered as an epistemological argument
for the legitimacy of knowledge grounded in the individual and therefore idiosyncratic
experiences of everyday life. Grounded theory methodology and procedures,

...are now among the most influential and widely used modes of carrying out
qualitative research when generating theory is the researcher’s principal aim.
This mode of qualitative study has spread from its original use by sociologists to
the other social sciences and to practitioner fields, including at least accounting,
business management, education, nursing, public health, and social work.

(Strauss & Corbin, 1997, p. vii)

Three other characteristics of grounded theory are the processes of induction,
deduction and verification. Induction means that the researcher enters the research with a
ground-up approach moving from practice to theory. The field research should be
conducted with no preconceived hypotheses from the literature or from anywhere else.
The researcher should be open-minded and flexible so that the theory emerges from the
data (McCann & Clark, 2003, p. 9). In grounded theory, data have primacy which means
that the researcher must be immersed in the data, culture and setting of the inquiry. Such
immersion leads to a conceptual density and ‘thick description’ of categories being
constructed on the way towards generating a grounded theory. The verification of the
concepts and categories being developed happens when there is saturation in the data,

meaning that new data being gathered no longer generates new concepts. The resulting
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theory can be tested by allowing predictions coming out of the grounded theory to be
tested deductively.

There are two main complications of using grounded theory based on the original
work of Glaser and Strauss. First, since 1967 Glaser (1978, 1992, 1994, 1998, 2001,
2002) and Strauss in collaboration with Corbin (1994, 1997, 1998) have taken different
paths to explain what was meant in the first articulation of the approach. The second
complication is that there is widespread “procedural orthodoxy” (Piantanida, Tananis &
Grubs, 2004, p. 329) pertaining to how grounded theory is carried out. In particular, the
schism between ‘Glaserian’ or ‘Straussian’ approaches to grounded theory was identified
by Charmaz (2000) who summarized a number of studies claiming to be from one or the
other school of grounded theory.

While grounded theory is a systematic approach towards theory generation from
qualitative data gathered in the field, there is no suggestion by either Glaser or Strauss
and Corbin that the procedures used are predetermined and inflexible. Indeed, both
emphasize the importance of methodological flexibility. Glaser and Strauss (1967, pp. 8-
9) wrote,

Our principal aim is to stimulate other theorists to codify and publish their own
methods for generating theory.... In our own attempt to discuss methods and
processes for discovering grounded theory, we shall, for the most part, keep the
discussion open-minded, to stimulate rather than freeze thinking about the topic.

Strauss and Corbin (1998, p. xi) again affirm the original principal of flexibility
when they wrote,

This is not a recipe book to be applied to research in a step-by-step fashion. Our
intent is to provide a set of useful tools for analyzing qualitative data. We hope
that... readers will come to realize the fluid and flexible approach to data analysis
provided by this method. [Emphasis in original]

Charmaz (2000) offers the following description of the essence of grounded
theory that guided the research carried out for this thesis:

The rigor of grounded theory approaches offers qualitative researchers a set of
clear guidelines from which to build explanatory frameworks that specify
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relationships among concepts. Grounded theory methods do not detail data
collection techniques; they move each step of the analytic process toward the
development, refinement, and interrelation of concepts. The strategies of
grounded theory include (a) simultaneous collection and analysis of data, (b) a
two-step data coding process, (c) comparative methods, (d) memo writing aimed
at the construction of conceptual analyses, () sampling to refine the researcher’s
emerging theoretical ideas, and (f) integration of the theoretical framework (pp.
510-511).

Grounded Theory as an Interpretive Method

Grounded theory draws on symbolic interactionism (Blumer, 1969; Mead, 1964)
which explores the interaction between people’s social roles and behaviors. The
interaction is symbolic because the processes involved use symbols, words,
interpretations and languages (Denzin, 1989). As groups of people interact with one
another these symbols are integrated and generalized into concepts and theories (Stern,
1992). A branch of interpretive research, symbolic interactionism seeks to elicit and
understand the way that meaning is derived in social situations (Schwandt, 1994, Stern,
1994). The underlying assumption of grounded theory is that “people make sense of and
order their social world even though, to the outsider, their world may appear irrational
(McCann & Clark, 2003, p. 8). Researchers using the grounded theory approach base his
or her inquiry on the assumption that a group shares a com